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M. MOJJEHAK-AKHUMOBCKA"*

MECTO PUMCKOI'O ITPABA
B IOPUAUYECKHUX HCCJIIEJOBAHUAX
MAKEJIOHHH

Onpenenss MECTO PHMCKOTO NpaBa B HAalIMX IOPHAWYECKHUX IUTYINAX, €r0 3HaYEHHE H poJ
B 06pa3oBaHuH 6yoylIMX MOJIOAbIX IOPHUCTOB, HEOOXOAMMO BBICKa3aTh HEKOTOpble COOOpaxke
HHA, a Takke NPOBECTH HeGoNbLIOH 0630p Mpo6GieMaTHKH, CBA3AaHHOM C COBPEMEHHBIM CO
cTosHHeM M Oy IyLMM puMcKoro mpasa!.

CpenH 10pHANKO-UCTOPHYECKHX AHCLMILIMH PHMCKOE MpaBO 3aHHMaeT 3HAUYHTENLHOE MECTC
H B 3TOM KOHTEKCTE €CTh BO3MOXHOCTb Go/iee TOYHO OMpeAenHTh MPEAMET H MECTO PHMCKON
NpaBa, OTHAEJMB €ro OT MO3UTHBHO-MPABOBLIX HAayK M YKa3aB e€ro MoJIoXeHHe CPelH IOPHAMKC
HCTOPHYECKHX HayK BooOle. B apryMeHTalmH 31010 Te3uca Mbl HCXOIMM U3 TOTO, YTO ro6ank
HbIE Pa3MBILLIEHHA O YENOBEYECKOM OOILECTBE B MPOLUIOM HE MOrYT NMPOBOAMTBCSA YaCTAMH -
KaK MpocToe coOMpaHue MPaBOBbIX, MOJMTHYECKHX, KyIBTYPHBIX W APYrHX peaiui, Tak kak OH
JOJDKHBI TOHMUMATHCA BO BCEH MX CIIOXKHOCTH, BCEOXBaTHOCTH H B3aHMO3aBHCHMOCTH.

Ota cTaTha HE CTaBUT CBOEH LiEbIO (3ALIMTHTL) PHMCKOE NPaBO HIH NMPOTHO3MPOBATD €N
nanbHeiuryio cyas0y, 31ech GYRyT pacCMOTpeHBI JHIIbL HEKOTOpble COOOpaXKeHHS O MeCT¢
POJIH M 3HaYEHMM PUMCKOrO MpaBa B PaMKaX IOPHIMYECKMX HCTOPHYECKHX Hayk. Ilpencras
JIEHHbIE B CTaThe apryMeHThI MIPOTUBOCTOAT «AHTHHCTOPHYECKOMY PeXyKUHOHH3MY», KOTOPbIi
NPHCYTCTBYA B HalleM o0LIeCTBe HaYMHaA C IIECTHAECATHIX rONOB, MOXET WMETb pa3pyIlH
TeNbHbIE MOCJIEACTBUA, TaK Kak 60pbhba 3TOro HampaBjieHHsA MPOTHB HCTOPMLM3MA HE BCETI
NOHMMaeTcs MpaBWibHO?. OGIIENPHHATO, YTO B IOPMAWYECKHX MCCIENOBAHMAX HEOOGXOMMM(
n3beraTb HCTOPHLIM3MA, HO MPH 3TOM NpeHe6peraloT TeM (aKTOM, YTO CYLIECTBYET PasIHIH
MEXIy MOHATHEM «HCTOPHLM3M)» H HCTOPHYECKHM MOIAXOAO0M KaK HayYyHbIM METOAOM. TepMH
HOJIOTHYECKH OHM HMEIOT OJIMH KOPEHb, HO KaK MOHATHA He COBMANalOT. Mbl HCXOAMM M3 TOTO
YTO «HCTOPHLIM3M €CTh Pa3MbILIIIEHHE B CMBICJIOBBIX KaTerOPHAX NMPOILLIOro, a TakuM 06pa3oM
pasyMeeTcs, MOTYT NepefaBaThCA HE TOJNBKO IOPHIAMKO-HCTOPHYECKHE HHCLMIUIMHBI, HO H OC
TaNbHble, B KOTOPBIX BOOOLUE HET MCTOpHYECKHX cBeaeHui»’. Tem Gonee YTO MCTOPHLIM3N
IoMmkeH ObITh HCKOPEHEH M3 IOPHAHYECKHX MCCleaoBaHHi BooGlle, a He TOJNILKO 3 HCTOPHKO
IOpHANMYECKHX AUCLMIUIMH. HcTopuumam yacTo npencrasnser co6o# 0OCHOBY A/ anoNOreTHKI
B MO3UTHBHO-IOPHAMMECKHX IOMCLMIUIMHAX, B MCC/IENOBAaHUAX KOHKPETHbIX HODM, HampHMe]
rPaXIaHCKO-MPaBOBbIX, KOTAA NPH H3YYEHHH ONPENEICHHbIX IOPHAHYECKHX HHCTHTYTOB HCXO
IAT OT MX KOpHeli, He OCTaBJIAA TOro JUIS M3yuyeHHs B CAMOM pHMCKOM npase. Urtobbl H36e

* Mupsana [NoneHak-AkumoBcka — npodeccop IOpuanueckoro ¢axynbrera ynupepcureta Br. Cxonse PecryGmm
Maxenonns. JlaHHbiH TEKCT ABACTCA NEPEBOOM C MAKEJOHCKOTO f3bika JOKIANA, MPEACTAaBICHHOrO asTopoM Ha I Mex
IyHapoaHo# koHdepeHuHH « PHMCKOE NPaBo H €ro peLienuma», cocroasineiica 8 Mockse 28-30 oxmi6Gpa 1997 .

! Hamenenue y4eOHbix muiaHoB IOpuamueckoro ¢akynbrera yHuBepcHTera B r. Cxonbe Pecy6nuku MakeaoHr
CPelH MpOYEro NOYTH BCErAa KacaeTCA H PHMCKOIO NpaBa, €ro MECTa B IOPHAHYCCKHX HCCACAOBAHHAX, Kypca, H
KOTOPOM OHO H3Y4aeTcR, a Taloke o6beMa 4acoB. Mexay TeM ocTaeTcs (akToM, YTO BO BCC YueOHBie MUIaHbi BIILOY
HO M3y4eHHE pHMcKoro npasa. Kypsesom npeacraBaserca To, 4to lOpHanuecckuft dakynsTeT yHHBEpCHTE!
B I. buTone aBnseTcs eAMHCTBEHHBIM B npeacnax OwiBwelt IOrocnasuu M peaxum 3a npeaenamu IOrocnasuH, KoTC
Pphiit B CBOH yueGHBIC ITAHB! HE BIUTIOYHI H3Y4CHHE PHMCKOIO Mpasa.

2 B cBA3N C 3THM HEOBXOAHMO paccMoTpeTs no3uuHio Mupbanbl I'poc (J. K. 64. 1964. C. 94). Oxa nuuier cnemyic
iee: «...KpOME TOro, Kak 3To 4acTo GbiBaeT, He o6pamanock BHUMAHHE HAa TO, KaK Hallla, BCE ellle NPHMHTHBHE
cpela NPHMET JIO3YHT “HCTOPHUM3M”, BEAlb B CBA3H C GONbLIOH NOTPEGHOCTLIO BO BBEACHHH CIICLHANBHBIX MPEAMETO
B PasHbiX IIKOJIaX ITOT JIO3YHT 4aCTO MOHHMAETCA KaK BHIGpachiBaHHE HCTOpHH BOOGLIEY.

3 Heumanuy Anmyn. CabeToBaHHbE NpaBHHX HCTOpHYapa // 36opruk panosa [Npasxor dakyrrera y Canry. 1938
1984. XX-XXI. C. 35-38
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(aTh HMCTOPHMUM3MA H MOBTOPEHUA MaTepHala B pa3sHBIX AMCLMIUIMHAX, B IIO3HUTHBHO-
dPHIHHECKHX NpeaMeTax HeoGXoauMo H3beraTh HCTOPHYECKHX MPEAHCIIOBHI H 3TOT MaTepH-
Jt NOJDKEH NepeiaBaThCA HCTOPHKO-IOPHAHIECKHM KyPCOM.

B TO e BpeMa HEHCTOpPHYECKHH HIH HEIOCTaTOYHO MCTOPHYECKHI MOAXOA B HEKOTOPBIX
IalIHX MO3HTMBHO-IOPHAMYECKHMX KypCaX CO3JaeT Y CTYJAECHTOB IOPHAHYECKHX (haKyJIbTeTOB
\MeYaTNEHHE, YTO ONpeeNeHHbIe IOPHAMYECKHE HHCTHTYTI, ONpelesieHHble MPABOBBIE OTHO-
oeHus 6yaTo Gbl CIOXKHIMCH B HEAANeKOM MPOILIOM, Kak OyATo «MHp CO3JaH BYepa», a HE B
(anekoit apeBHOCTH. McXoid W3 MPHHLMIIOB HHAIEKTHYECKOrO MaTe€pHaIM3Ma, MPH H3yYCHHH
)OILIECTBEHHBIX OTHOIIEHHH HEOOXOMMMO NMPOBOAMTH HCTOPHYECKHE HMCCJIENOBaHHA C LIENBIO
10Ty YHTh OGBACHEHHE COBPEMEHHOCTH H I0GHTHCA MPaBIILHOTO B3rsAa Ha Gy ayiuee?.

B 3TOM KOHTeKCTe HayyHOEe H3y4deHHE IpakAIaHCKOro nmpaBa TpeOyeT NMO3HAaHHA €ro HCTo-
>un. ¥ 3Ta MCTOpHA NpPENCTABNAET PUMCKOE MPABO B €10 HCTOPHYECKOM Pa3BUTHH, IALIEMCS
1B€ THICAYM JIeT, MPH 3ToM obpalliaeTcd BHHMaHHE Ha PEEMCTBEHHOCTh HHCTHTYTOB PHMCKOTO
rOCYZNapcTBa, YTO BHIpaXaeTcs B peLeNlUHH pUMCKoro npaBa. IMeHHO pHMCKuHe K1acCHYeCKHe
JOPHCTBI 3aJIOXHIM OCHOBBI lopHaMYeckodf HaykH. HIX [eno npoao/KHIH IJIoccaTopbl, MOCT-
rimoccaTopsl, IopucThl Bo ®paHuuH, ['epmanun, omnanaun u apyrux crpaHax. Ha ocHobax,
kOTOpBIe CO3JaJI0 PAMCKOE MPaBo, MOCTPOEHA BCA IOPHAHYECKasAs TEPMHHONOTHA, OCYILECTRIIE-
Ha CHCTeMaTH3aLMA OCHOBHBIX IOPHIMYECKHX YUPEXACHHH, NPUHATHIX IOpHAHYeckod Haykoi
BCEX LIMBWIH30BaHHBIX Hapo#oB. Boiee Toro, pHMckas lOpHAHYECKas TEPMHHOJIOTHA CTaia
OCHOBO} HALMOHAILHOTO MpaBa Jaxe B Oonbluef YacTH Tex cTpaH, rae He GbUIO pelenuuu
prMckoro npasa. [To3ToMy npaBoMepHO KOHCTaTHPOBaTh, YTO «Hayka PHMCKOTrO NpaBa cTajia
OCHOBOM /14 BCel LMBWIN30BaHHOM HayKH, a TEPMHHOJIOTHA PUMCKOrO NMpaBa — HHTEPHALMO-
HAJIBHOM TEPMHHOJIOrHEH IOPHUCTOB BCEX KYJIbTYPHBIX HAPOJAOB»>.

OO61en3BeCTHO, YTO YXKe MNOCJie TOro, Kak pUMCKOE rocylapcTBO Moru6so, pUMcKoe npaBo
MPOIOJDKANIO CYLIECTBOBATH €1lEe MHOTO BeKOB. [IpHyHHa 3TOro HE TOJILKO B €T0 «COBEPILEHCTBE)
H (TEXHMYECKOM TOYHOCTH», HO W B 3HAYMTENBHON Mepe B O6LIECTBEHHO-DKOHOMHYECKHX OCO-
6eHHOCTAX (eonanuzmMa, ¥ 0COGEHHO KamHTATHCTHYECKOH O6lIEeCTBEHHO-3KOHOMUYeckol ¢op-
MallHH, KOTOphbI€ CIAC/NAIH BO3MOXHBIM BKIIOYEHHE PHMCKOro NMpaBa B MO3HTHBHOE MPaBO €BPO-
nefCKHX, @ OTYACTH M HeeBpOMNeicKkux cTpan®. Kak pesy/sTar, pUMCKOE MpaBo U3 npasa HeGoNb-
IOro TEPPHTCPHAILHOIO COAPYXKECTBA TPaHC(HOPMHpYETCs B NMpaBOBOH nopsaaok PHMcko# mM-
nepHH, koTopas B6Hpaa B cebs YacTh TOTAALIHEro LMBWINM30BaHHOTO MHpa. Io3xe, B cpeanue
BeKa, 3T0 MpaBO BBITECHAET (eofaNLHBIE Pa3ApOO/EHHBIE CHCTEMBbI NPaBa H CTAHOBHTCA MO3H-
THBHBIM TpaBoM B Gosblie yacTH EBpombl. PeummnmpoBanHoe nmpaBo B BHAE «06Liero», WiH
naHaeKTHoro, npasa (usus modernus pandectarum) CTaHOBHTCA NMO3UTUBHBIM IPaBOM BO MHOTHX
CTpaHax’ ¢ TeM, 4ToGbl NIOTOM OKa3aThCs 3aMEHEHHBIM GypXKya3sHbIMH IPaXIAHCKUMH KOIEKCa-
MH, IpHieM 6orbIliad 4acTh KX KOHCTHTYLHOHHOTO coliepXKaHuA 6a3upyeTca Ha PHMCKOM Ipase.
BeccnopHo, cerons B HauleM o0LuecTBE K pUMCKOMY MpaBy HET NMPaKTHYECKOrO HHTEpeca, HO
HMEIOTCS JHIAKTHYECKHE, Hay4yHble, KyJbTYPHO-HCTOPHYECKHE M APYrHe MPHYHMHBI, KOTOpbiE
Croco6CTBYIOT TOMY, YTO POMaHHCTHKA BCE elle BbI3bIBAaeT Hay4HBIH HHTEpEC, a CTYEHThI I0pH-
AMYECKHX By30B H3YHalOT ITOT MPEIMET B paMKaX IOPMAHYECKHX LUTY AUHS.

4 Hanpumep, Durensbc B cBocit pabote «ITpoHCcXxoxXaeHHE CeMBbH, 4aCTHOH COGCTBEHHOCTH H rocynabma» NOCBATHJI
UeNTYIO TNaBy PHMCKOMY gens W APCBHEHIIHM PHMCKHM MPaBOBBHIM MHCTHTYTaM, OGBACHAA 3a8KOHbl CTaHOBJICHHA
rocynapcrsa. Ha npumepe npoHCXoxaeHHA H pasBHTHA PHMCKOTO FOCYZapCTBa 3aKOHbI HCTOPHYECKOTO MaTepHaIH3-
Ma HaXOJAT MOJIHOE NMPHMCHEHHE, 8 IHANEKTHYCCKHA METO — MOJHYIO PeanH3aLHIo.

5 Xopeam M. Pumcko npaso. 3arpe6, 1980. C. 2.

6310 CITyXKHT NMOATBEPHKACHHEM HACH DHreNbca O TOM, YTO PHMCKOE NPaBO «/0 TAKOH CTENEHH KIAaCCHYECKOE I0pH-
ZIHYECKOE BLIPDKEHHE YCOBHH XH3HH H NpoTHBOpe4Hit o6LIECTBa, B KOTOPOM rOCMOACTBYET NPEXIE BCErO YacTHaA
COGCTBEHHOCTB, YTO BCE MOCNCAYIOLIHE 3aKOHONATENBLCTBA HE CMOTIIH BHECTH B HEMO HHKAaKHX 3HaYHTENbHBIX YNy4-
wenuit». CMm.: Enzensc @. 3a nponarfame Ha GeyaanH3MOT H HacTaHyBame Ha Gypxyasujara // Kynrypa, 1951. C. 4.

7 Mocnemns TEpPPHTOPHA, HA KOTOPOH PHMCKOE (MAHACKTHOE) NPaBO MepecTano GbiTh MOIHTHBHBIM, 3TO — [epManus,
IIc OHO OTMEHSAETCA IHILb NOc/e NpHHATHA ["epManckoro rpaxaanckoro koaekca 1900 r.

8 Monpo6Has cucTemaTH3aLMA NPHYHH H3YYEHHS PHMCKOIO NpaBa NpeACTaBieHa B KHUre: Pomay A. Pumcko nipaso

3arpe6, 1981. C. 2 n cnen.
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Jlunaktuueckue MPUMHHBI H3yYeHHA PHMCKOrO MpaBa 3aKTIOYaloTCs B TOM, YTO 3TO MPHHO-
CHT OTPOMHYIO MONB3y CTyHeHTaM-lopucTaM. [Tone3a 3Ta BblpaxkaeTcs B BO3MOXHOCTH TS
CTYNEHTOB NpH M3yYeHHH HMH Pa3IHYHBIX YacTell PUMCKOro NMpaBa KOMGMHMPOBAHHO C PHM-
CKHMH IOPHOHYECKMMH MCTOYHHKAMH MONYYMTh HaBbIKH MPABHILHO MBICIHTH B JyXe MpaBo-
BBIX JOKYMEHTOB, @ TaKXe HeNIaTh NMpaBWIbHbIE BBIBOMBI, Yero Tpe6yloT H MpaBoBas JIOTHKA, H
nuanexTuka. CTyaeHT 31ech NpaKTHYECKH BIEPBble 3HAKOMUTCA C OCHOBHBIMH IOPHAHYECKHMH
MHCTHTYTaMH U TEPMHUHOJIOTHEH’, 2 TO M APYroe HMeeT CBOH KOPHH MMEHHO B PUMCKOM [paBe
H B JIATHHCKOM A3bIKE.

PuMckoe npaBo OTIMYAETCA OT COBPEMEHHbIX NMPABOBLIX CHCTEM TEM, YTO OHO HCXOIMT He
U3 abCTpaKTHBIX IOPHAMYECKHX HOPM, @ M3 OTACNBHBIX Ka3yCOB, B3ATBIX M3 KaXIOIHEBHOH
KH3HU (HampuMep, KOTZa pacCyXHaloT O NMpHobpeTeHHH COGCTBEHHOCTH 4epe3 occupatio,
NPHHHMAIOT BO BHHUMaHHE CleQyIOIHi cinyyaif: «eclH KTO-TO MnoiiMaeT QHKOE JKHBOTHOE, a
TaKKe NTHLY WM peIby, T. €. mo6oe KHBOTHOE, poXKIalolleecs Ha 3eMle, B MOPE HIIH BO3LIyXe,
cpasy cornacHo obmeMy MpaBy NOTy4aeT ero B cO6CTBEHHOCTS. ..). [TocpeacTsom nono6Horo
aHa/IM3a CTYAEHT IOPHAMYECKOro By3a Je/NaeT BHIBOABI O KOHKPETHOM MPHMEHEHHH NpaBa. 310
yKa3blBaeT Ha TOT ¢akT, 4TO H3y4eHHe PHMCKOro MpaBa, HAYHHAsA C HCTOKOB, SBJISETCA He3a-
MEHHMBIM IUIAKTHYECKHM HHCTPYMEHTOM.

H3yyeHue pMMcKOro npasa ¢ Hay4HOH TOYKH 3peHHA MMeeT eule Gonbuiee 3HaYeHHe. OHO
JaeT BO3MOXXHOCTb MPOC/IEANTh 3aKOHBI OOIIECTBEHHOrO Pa3BHTHA, OTpaXkas B cebe Te H3Me-
HEHHUs, KOTOpble MEpeXHBacT NpaBo kak oOlIECTBEHHad HaiacTpoiika. BronaHe MOHATHO, 4TO
CTYNEHT-IOPHCT ellle He UMeeT CBoelt Hay4Hol saGopaTopuu. IToaToMy-To Ans ero obpa3opa-
HHA U HeoOXOAMMO M3yYeHHe PHMCKOro mpaBa, H60 OHO caMo Mo cebe ecTb «IKCIEPHMEHT,
KOTOphI# Mpou3Bena xu3Hb». Ha npuMepe pUMCKOro nmpaBa MOXHO NMPOC/EAMTh 3BOIOLMHOH-
HOE pa3sBHTHE H OTIENbHbIX IOPHAHMYECKHX HHCTHTYTOB (TOABJIEHHE, pa3BHTHE, HCYE3HOBEHHE),
a TEM CaMbIM H3Y4YHTb H ofllee TeueHHe Pa3BHTHA 4enoBeyeckoro obuectsa. B puMckoit Hc-
TOPHH MMEIOTCA MHOTOYHCIICHHbIE PHMEPB! TAKOTO AEHCTBHSA 3aKOHOB OOLIECTBEHHOro pa3-
BuTHAC,

3TO0 BMOJNHE COOTBETCTBYET MPHHLHMNAM, SBIAIOLIHMHCA OCHOBHBIMH B BOCIIHTaHHH CTy-
HEHTOB, a TaKXkK€ TOMY NHAIEKTHYECKOMY Pa3BHTHIO, KOTOpPOE MPHCYTCTBYET MOYTH BO BCeX
HHCTHTYTaX pUMcKoro npasa. C u3y4eHHeM pHMCKOro NpaBa IopHaHueckoe o6pa3oBaHHe 3Ha-
YUTENbHO oGoralaercs, OHO JaeT BO3MOXHOCTb NPOHHKHYTh B CYIHOCTb NMPOLIECCOB H ABIIE-
Hull B 00lIeCTBEHHBIX HaykaX, ocoGeHHO MpaBoBbIX. M Bce 3TO CTaHOBHTCA BO3MOXHBIM 6a-
rojaps M3y4eHHIO TOro KOHKPETHOr0 MCTOPHYECKOro MarepHala, KOTOpbIH MpenocTaBinser
HaM PHMCKOe MpaBo.

O6umMe Ky/nbTypPHO-HCTOPHYECKHE OCHOBAaHMA IJIA TaKOrO H3YYEHHA HAIOT BO3MOXHOCTH
KOHCTaTHPOBaTh, YTO HMEIOTCS 1BA OCHOBHBIX HAC/ECIHA, BOCIIPHHATBIX HAMH H3 aHTHYHOCTH.
Benb ¢pyHnaMeHT eBponeickoli LIMBIIN3ALMH — 3TO rpeueckas ¢puiocodus U pHMCKOe Mpaso,
YbH CTPYKTYpa, CMBIC], NIPaBOBas JIOTHKA, CHCTEMaTHYHOCTb, CYLIHOCTb, HAKOHeL, TOT ¢axT,
4TO OHH XOPOIIO COXPAHWIHCh H H3BECTHBI, CO3JAIOT BreyaT/icHHe, OyATO OHH JKHBBI H CEro-
AHs'!. MBI faneku OT MBICIH, YTO €CTb MOTPEGHOCTh NOrMaTHYECKOrO aGCTPaKTHOrO H3yueHHs
HOPM PHMCKOTO NpaBa, TaK KaK 3TO BCTYMHIO Obl B MPOTHBOpPEUHE C COBPEMEHHBIMH B3rAa-
MH Ha MHp. KoHe4HO, H3y4ueHHe HCTOPHH JIHIUB OJHOTO MpaBa, KOTOPOE CYILECTBOBAJIO B Jajie-

9 Brione 060CHOBAHHO OTMEHACT OJMH POMAHHCT, YTO H3YYEHHE PHMCKOIO npaBa HEOOXOAHMO 1A TOro, YTOOBl
BBECTH HaYHHAIOWIETO CTY/JIEHTa B OCHOBH KBATH(HKALHH, TEPMHHONIOMHH H TEXHHKH ius privatum H B cnoco6 npa-
BOBOIO MBIILJIEHHA H IopHAHYecKof nuanekTHkH. CM.: Andpees M. PuMckoe YacTHoe npaso. Codmus, 1962. C. 23.

10 OnnuM 13 MPUMEPOB, NMOATBEPKAAOWMNX ITOT TE3HC, ABAACTCH HHCTHTYT COGCTBCHHOCTH. OH CO31acTCA MpH
Nepexosie OT POAOBOIO CTPOA K paGoBnanensyeckoit 06mecTBEHHO-3KOHOMHUYECKOH popMaLMH, Koraa obLecTBeHHas
(xonnexkTHBHAA) COGCTBEHHOCTE PHMCKOIO gens Yepe3 ceMEHHYI0 COGCTBEHHOCTh TpaHCGOPMHpYETCA B NpPaBo 4acT-
Holt co6cTBeHHOCTH. B Kknacchueckuit neproa PHMa pasBHBAcTCA CBOS, YHCTO «KJIBCCHYECKaf» 4aCTHaA COGCTBEH-
HOCTB, KOTOpas B NMOCTI/IACCHUYCKHH NEpHOA TPAHCHOPMHPYETCA B 3a4aTOUHKIC INCMCHTH (eoansHoRt coGeTBEHHO-
CTH. 370 ACHHIH NPH3HAK TOTO, YTO NMPOHCXOAMT NEPEXoa k Gonee Bricokoi obmecTeHHOR GopMaumu — deonanumy.
1 Mapxc K., nzeavc ®. Cou. T. XIV. C. 183: «Be3 ocHOB, 3anoxkeHHBX Pumom 1 ['peuneit, He cyuecTtsosano 6st
cospeMeHHo# EBponibi».
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KOM MpOLIOM, He ABJSETCS CaMOLENbI0, HO Garoqaps CBoeMy 3HAYEHHIO TaKoe H3y4YeHHe
HaKJIafbIBaeT OTNEYaTOK M Ha CerofHAMHMUI neHb. [TaHIekTHOe NMPaBoO TakXke Mrpaer onpene-
JEHHYIO poiib B 06pa3oBaHHH NpaBoBenoB. CTyleHTaM CJIEXYET MOKa3aTh NOCTHXEHHs MaH-
IeKTHOTO MpaBa B TOH Mepe, B Kako# OHH NOMOraloT OGBACHHTH OTACIbHbIC HCTOYHHKH PHM-
CKOro npasa.

HeiicTBHTENILHO, pHMCKOE NMpaBo 6a3sHpyeTCA-Ha pAle YCTaHOBOK, BRIMIANAIIMX NEKaJCHT-
CKHMH C CEroAHAIIHe! TOYKH 3pEHMA Ha MpaBO B COBPEMEHHOM rocynapcrtBe. Peub Hmet 06
YCTaHOBKaX, KOTOpbleé PHMCKOE NMpaBoO Pa3BHBAET H Ha KOTOPBIX OHO OCHOBBIBAETCH (3IKCILTY-
arauus, pabcTBO, HeorpaHHYeHHas 4acTHas cobGcrBeHHOCTDb). Ilepen cTyneHTaMH lopHAHde-
CKHX BY30B CO BCelt OCTPOTOH MpeAcTaloT HHCTHTYThI, CTOJIb OTIIHYHBIE OT OCHOB, Ha KOTOPBIX
3WKAETCA Hala rpaBoBad cucteMa. Ho mMpH BOCNHTaHHH MOJIOJBIX IOPHCTOB, KOTODBIE HE
RODKHBI GBITh TONBKO Y3KMMH NMPAaKTHKaMH, a JO/DKHBI OTBEYaTh TPeOOBaHHAM Hallero npasa
B YCJIOBHSAX (yHKLMOHHPOBAHUA MPaBOBOTO roCyJapcTBa, HEOOXOAHMO IOPHAHYECKOE HCTOPH-
Yeckoe oO6pazoBaHne. IMEHHO IOpHCTY TaKOro THNA Jierdie OPHEHTHPOBATLCA CPEAN MHOTOYHC-
NeHHBIX Npo6ieM, KOTOphle BO3HHKAIOT NPH NOCTPOEHHH COBPeMEeHHOro obiuectsa. FOpuanko-
HCTOpHYecKas Hayka B HallleM o6lLuecTBe NO/KHA yHAeNATh NOCTaATOYHOE BHUMaHHE H3YYEHMIO
PHMCKOTO MpaBa, MOCKOJILKY 6e3 Hero Helb3s MOHATH HCTOPHIO NpaBa kak cBoeoOpa3sHyio 6a3y
IJIA H3YyYEHHA MpaBa CErOAHAHIHEr0. DTOT IOPHAHKO-HCTOPHYECKHH acneKT 0COOEHHO BaXeH
MPH HayYHOM H3YYEHMH IpaxaaHcKkoro mpasa'l, CoBeplIEHHO CTpaBeIMBO OTMEYAIOT poMa-
HHCTBI, 4TO «Hay4Has pa6oTa B 06J1acTH rpakiaHCKOro NnpaBa TpebyeT 3HAaHHA PHMCKOTO npa-
Ba C y4eToM Toro ¢paxta, 4To pHMCKoe npaBo B Gonblued WIH MEHbILIEH CTeNEHH ABNAETCS
OCHOBOH GOJILIIMHCTBA CErOAHAIIHHX MPaXIAHCKHX KOMEKCOB KaK C TOYKH 3PEHHA HX MpaBo-
BOH TEXHHKH H TEPMHHOJIOTHH, TaK H € TOYKH 3PEHHA LIEJIOT0 PANa NPaBOBBIX MOHATHH, B3ATHIX
3 puMCKoOro npasa» 3. C apyroii CTOpOHBI, HECOMHEHHO, YTO CaMoe IJIaBHOE MPaBOBOE Hacle-
IHe PHMCKOTO MpaBa — 3T0 0653aTeNbCTBEHHOE MPaBo, KoTopoe (GopMUpyeTCs Ha OmpeneseH-
HOH CTaaM¥ pa3BUTHA NMPOH3BOAMTENBHLIX CHI, ONpPENEAIOMMX MPOH3BOACTBEHHbIE OTHOLIE-
HHA, a 3HA4YHT, H TOBapHOE MPOH3BOACTBO H 06MeH. C pa3BHTHEM COBPEMEHHOro obliecTBa
TOBapHOE MPOM3BOACTBO U OOMEH COXPaHAIOT CBOe 3HaueHHe. TakuM obGpa3oM, 6buI0 GBI MO-
JIE3HO NPH H3y9EHHH COBPEMEHHOT0 00A3aTeILCTBEHHOrO NMpaBa MPOBECTH CPaBHEHHE C aHANO-
TMYHBIMH TIOJIOXEHHAMH, COAEPXKALIMMHCA B PHMCKOM IpaBe, 0COOEHHO, KOraa HAeT peusb 06
«MHCTHTYTaX, peryJHpyIOmHMX NpaBoBoe O6lIEHHE MEeXTy HE3aBUCHMBIMH MPOM3BOIMTENS-
MH TOBapOB, KOTOPbIE COXPAHAIOTCA B CAMBIX COBPEMEHHBIX 3aKOHOAATENLCTBAxX» 4.

Hrak, MOXHO cenaTh BLIBOJ, YTO, XOTA PHMCKOE MPaBoO H HE NMPENCTaBJIAET MPaKTHYECKO-
ro HHTEpeca, OHAKO CYLIECTBYIOT MHOTOYHC/ICHHBIC NMPHYHHBI, KOTOpBIC AENaloT Heobxoau-
MBIM ero u3ydeHue. Het Hyxpl, YTo6bI KTO-TO BBICTYIANI B €ro «3alHTy». CaMo HenpepsIBHOE
HCTOpHYECKOE Pa3sBHTHE CBHIACTENBCTBYET O TOM, YTO MBI He MOXeM ObITh GopliaMH 3a JTyyiee
Gymyiiee WIH XOPOLIMMH CTPOMTENAMH HACTOALLIETO, €C/IH He 3HaeM MCTOPHH, KOTOpas ecTb
magistra vitae.

PHMckoe nmpaBo — BaxkHad H HeoOXonMMas CTyneHbKa NPH M3yueHHH NpaBa B Hauleil cTpa-
He. [IpH4HHO# 3TOro ABNAETCA TO, YTO Halla MPaBOBas CHCTEMA M IOPHAMYECKAA HayKa OCHO-
BBIBAIOTCA Ha PHMCKOH NpaBoBO# Tpaauumu'’. BeaHKo 3HaYeHHe PUMCKOTO NPaBa M B LIMBHITH-
3aTOPCKOM CMBICJIE, YTO H 3aCTaBJIACT €r0 HIpaTh 3aMETHYIO pojib B 06pa3oBaHHH HOPHCTOB,
MpH YCJIOBHH YTO OTHOLIEHHA B HalleM OOLIeCTBE, MPOXOAALIEM NepeXOAHbIl MepHoA, CMOryT
6bITE MOCTPOEHBI MPABHIBLHO, @ B 3TOM GoJbilasi poNb MPHHAIJIEXHT HMEHHO IOPHCTaM.

12 Eucnep B., Xopeam M. Pumcko npaso. C. 5.

13 Tan xe. C. 6.

4 ITyxan H. Pumcko npaso. Ckonje, 1973. C. 7: «PHMCKHE I0PHCTRI NPaBO COGCTBEHHOCTH H OCT/IbHBIE MPABOBHIE
HHCTHTYTHI, 2 0COGEHHO OGNHrALHOHHOE NPaBo, TaK XOPOLIO Pa3spaGoTaNH, YTO OHH M CErOAHS NMPEACTABMAIOT OCHOBY
MPOKAAHCKHX KOICKCOB H OCHOBY IP@XKAAHCKHX NPaBOBBIX TcOpHH B GONBILCH YaCTH LIMBHIH3OBAHHOTO MHPa».

50 pUMCcKO-repMaHckoil npasoBoft cembe Gonee noapo6Ho cM.: David R. Les grands systtmes de droit
contemporains. P., 1969
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PELETNUNA PUMCKOIO NPABA HA BOCTOKE

L’Autrice espone alcuni ragionamenti legati
allo stato attuale e al futuro del diritto romano con
lo scopo di determinare pit nettamente il soggetto
e il luogo del diritto romano nelle scienze
giuridiche e storiche in generale. L’A. crede che il
«riduzionismo antistorico» trascura la differenza
fra i concetti di storicismo ed approccio storico
come metodo scientifico. Lo storicismo spesso
serve da base per I’apologetica nelle discipline
giuridiche positive. Allo stesso tempo, un
approccio poco storico produce sugli studenti delle
facolta di diritto I’impressione che certe istituzioni
e relazioni giuridiche si siano formate poco tempo
fa. Ma partendo dai principi del materialismo
dialettico nello studio dei rapporti sociali &
necessario realizzare investigazioni storiche allo
scopo di ottenere una spiegazione dell’attualita e
una visione corretta del futuro.

In questo contesto lo studio scientifico del
diritto civile richiede una conoscenza della sua
storia. Qui bisogna far attenzione alla continuita
delle istituzioni dello Stato romano che si
manifesta nella recezione del diritto romano. Il
diritto romano si trasformd dal diritto di una
piccola associazione territoriale nell’ordine
giuridico dell’Impero Romano che aveva raccolto
sotto il suo dominio una buona parte del mondo
civilizzato di allora. Nel Medioevo attraverso la
ricezione il diritto «generale» o delle pandette
sostituisce i diritti feudali e diventa diritto positivo
in molti paesi per essere poi a sua volta sostituito

M. POLENAK-AKIMOVSKA

IL LUOGO DEL DIRITTO ROMANO NEGLI
STUDI GIURIDICI DELLA MACEDONIA

(RIASSUNTO)

dai codici civili borghesi. E pure con ci il grosso
del loro contenuto costituzionale si basa sempre
sul diritto romano. In base al diritto romano &
costruita tutta la terminologia  giuridica
internazionale, ¢ realizzata una sistemazione di
tutte le istituzioni basiche di tutti i popoli
civilizzati.

I motivi didattici dello studio contemporaneo
del diritto romano consistono nella possibilita di
dare agli studenti le esperienze nel ragionare
correttamente nello spirito dei documenti giuridici
nonché nel trarre giuste conclusioni sull’applica-
zione concreta del diritto— cose che vengono
richieste sia dalla logica giuridica, sia dalla
dialettica. Il diritto romano in quanto sovrastruttura
sociale permette di seguire le leggi dello sviluppo
sociale e I’evoluzione dei singoli istituti giuridici.
Il suo studio da la possibilitd di penetrare
nell’essenza dei processi e fenomeni nelle scienze
sociali, soprattutto in quelle giuridiche.

Lo studio dogmatico astratto delle norme del
diritto romano non ¢é un fine a se stesso, ma tale
studio getta un riflesso anche sulla situazione
odierna. I giovani giuristi devono essere non solo
degli specialisti pratici ristretti, ma rispondere alle
esigenze del nostro diritto nelle condizioni del
funzionamento dello Stato basato sul diritto.
Dunque, ¢ possibile trarre la conclusione che,
sebbene il diritto romano non rappresenti un
interesse pratico, esistono numerose ragioni che
rendono necessario il suo studio.


http://antik-yar.ru/

