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BA. TOMCHHOB

3HAYEHHUE PUMCKOI'O ITPABA
B OBILECTBEHHOM XXKU3HHU
3AIIAJTHOM EBPOIIbI XI-XIII BB.

B nocnenxee BpeMa B paboTax, MOCBALIEHHBIX 3allafHOEBPONEHCkoMy (eonanu3My, BCe Yalle BhICKa3biBa-
€TCA MBIC/Ib O TOM, YTO OJHOM M3 €r0 OCHOBHBIX 0COOEHHOCTe OblsIa NOBLILIEHHAs POk NpaBa B 0611eCTBEHHOM
xus3HU. Tak, A.S. 'ypeBuu muIueT, 4TO «BBICOKas OLEHKa NpaBa B cpeiHeBekoBo EBporme, BhipaboTaHHas 3a-
JOJro 10 TOro, KaKk B Heapax ¢eoganu3Ma co3peiu GypyasHble OTHOLIEHHs, TPeOOBaBIUIME ONPENENEHHbIX
NpaBOBLIX rapaHTH# YacTHOH COOCTBEHHOCTH M CBOOOZHON JIMYHOCTH, TaKas OLEHKa MpaBa OTHIO[bL HE Xapak-
TepHa WA OPYTHX CpeIHEBEKOBBIX LMBIIM3ALMH, KOTOpLIe B He MeHbluel (ecnu He B Gonblueif) cTeneHu, yem
eBponeiickas, XapaKTepU30BAIMCh TPaIMUMOHATM3MOM, HOPMaTHBHOCTBIO U FOCMIOACTBOM penurum»’. Tlo cno-
BaM 3.B. ConoBbeBa, «0COGEHHOCTHIO 3anaXHOEBPONEHCKOro ¢peosanuima OblI0 JOCTATOYHO WIMPOKOE MPaBo-
BOE PEryIMpOBaHUE MEXCOCIOBHBIX OTHOIIEHHH H AEHCTBHI MOHAPXHUECKOMH BIacTH»2. MBICIb O MOBBILIEHHO
poiu npaBoBbIX ¢opM B GyHKUHOHHPOBaHHH (eonanbHoro obiecTsa 3ananHoit EBponsl aBasercs obiwenpy-
3HaHHOM B COBpeMeHHO# Oypxya3Ho# nureparype. «He 6yner HMKakMM NpeyBeJIHYEHHEM CKa3aTh, — MULIET
B. ViMaHH, — 4TO MpaBo HH B Kakoe ApYroe BpeMs He Mrpajio TaKoi LEHTpajbHOH posu B oOlIeCTBe, KaK B
CpelHHe Bekan?,

s o6bscHeHus oTMeueHHON 0coOeHHOCTH 3anmaaHoeBponeickoro ¢peonanuimMa BbIABHTAIOTCA pa3iNyHbIe
To4kH 3penns. [To muenmo A.A. I'ypesuua, ponb npaBa B eonabHOM 0OLIECTBE ABNAETCS OFPOMHOM IJIaBHBIM
06pa3oM NMoToMy, YTO «KJIaCCOBbIE pa3jIMYUA He BHICTYMAIOT 3€Ch B YUCTOM BHIE, COCJIOBHBIE NPH3HAKHM OINpe-
IensioT obLecTBEHHOe MooXKeHue moaei. Bec yenoBeka 3aBUCHT B NEPBYIO Ou€pelb HE OT €ro HMYINECTBEH-
HOTO COCTOSIHUA, @ OT TOr0, KaKMMH IpaBaMH OH obsagaet». C Apyro# CTOPOHBI, «POJib IOPHAHYECKHX OTHOLIE-
Huit eute Gosee Bo3pacTaia BCIJIEACTBHE BHICOKOH PUTYaIM3MPOBAaHHOCTH OOILECTBEHHOM NMpPaKTUKHM JilojeH cpel-
HEBEKOBbs»*. FI3BECTHO, YTO COCJIOBHOCTb H PUTYQIM3MPOBAHHOCTh OOLIECTBEHHOMN XU3HH MPUCYLLM HE TONBKO
3anaJHOEBPONEHCKOMY, HO H BOCTOYHOMY CpelHeBekoBblo. Bosiee Toro, Ha BocToke couManbHbli cTaTyc M cie-
JOBaHHE PUTyaJlaM UMeJIM Aaxke Gosbliee 3HaUYeHHe, Hexenu Ha 3anane. He ciryyaiiHo coaepxkaHHe rocnoacTso-
BaBILIMX B BOCTOYHBIX CTPaHaX B 3MOXY CPeIHEBEKOBbA UACONIOTHI OYKBaJIbHO NPOHU3BIBATIOCH KYJILTOM pHTyala
u cocoBHOCTH. Clie0BaTeNbHO, YKa3aHHE Ha ONpENENAIoIiee 3HaYEHHE COCJIOBHBIX NMPU3HAKOB M Ha BbICOKYIO
PHUTYalM3UPOBAaHHOCTh OOLIECTBEHHON NMPAKTHKH JIOAEH CPEIHEBEKOBbS COBEPLIEHHO HE NA€T OOBACHEHHS,
noyeMy s cpeaHeBekoBoil EBponbl Gbuta xapakTepHa BhICOKast OLIEHKA IpaBa, HECBOWCTBEHHAs APYTHM cpel-
HEBEKOBBIM LMBWIH3aUMAM. [IpH3HaBas NoBbILIEHHYIO pOJib NPaBa B 0OLIECTBEHHOH XH3HH B Ka4eCTBE 0COOEH-
HOCTH 3amnagHoeBporneiickoro ¢eonannsma, A.5l. 'ypeBuy, TeM He MeHee, MLIET ee NMPHYMHY He B crieunduye-
CKHMX YepTax 3TOro BapuMaHTa $eoaNbHOTO CTPOS, a B CYLIHOCTH ¢eonannzma Boob1Le.

B. YiMaHH noBbilIEHHOE 3Ha4Y€HME NpaBa B ()e0JaTbHOM 3allagHOEBPONEHCKOM 061IECTBE OOBACHAET TeM,
YTO B YCJIOBHAX HETPAMOTHOCTH LIMPOKHX CJIOEB HAaCEJIEHHA OHO CTAHOBWIOCH HanboJiee BaXKHBIM H JOCTYIHBIM
HocHTeNneM uaeonorndeckoit nHpopmauuu. Io ero cnoBaM, «npaBo B CpefHHe Beka — 3TO OAHH M3 HeoOxonu-
MBIX KaHaJOB PAacNpOCTPAHEHHs MPAaBUTEIbCTBEHHBIX MPUHLMIOB M MAEOJNOTHM»’. B JaHHOM OGBACHEHHH He-
TPYIHO YCMOTPETh HEKOTOPhIH HaJleT HAeanu3Ma, a Takke 6e3ycloBHyI0O OAHOCTOPOHHOCTH. [IpaBo B deonann-
HOM 00611ecTBe AEHCTBUTENBHO BHIMOMHATO (GYHKLUMIO NPOBOJHMKA TON WIM MHOM MIEOJIOTHH, HO OHa Oblia Ha-
JIEKO HE €IMHCTBEHHOH H TeM Oollee He INIaBHOM, H, ECTECTBEHHO, HE MOIJIa MPHIABaTh NpaBy TO MOBbILIEHHOE
3HaYeHHUE, KaKoe OHO HMEJIO Ha MPAaKTHKe.

Jns pemeHusa paccMaTpuBaeMoii npobaemMbl oco6oe 3HaueHHe UMeeT MCcenoBaHHe OOLEeCTBEHHBIX Ipo-
ueccoB, npotekaBluux B 3anaaHo#t Epone B XI-XIII BB. IMEHHO B 3TOT nepuox BnepBble MpenenbHO ApKO
nposiBWIach crnielmduka 3anagHoesponeiickoro ¢peonanusma. U uMenHo B o6cranoBke nepemen XI-XIII sB. B
¢deonansHoM obwiectBe 3anmaaHo#t EBpombl BnepBbie BO BCeM CBOEM 3HaY€HHM, BO BCEH MHOTONMKOCTH Mpo-
ABWICSA TakoH (pakTop 061ieCTBEHHOr0 pa3BUTHA, KaK IpaBo.

Henp3s ckasats, 4To mpesx e NpaBo He Mrpajo HMKAKOH POJIH B CPEIHEBEKOBOM €BPOMNEHCKOM OOLIECTBE:
MCTOYHHKM NOKA3bIBAIOT, YTO paHHEE CPeAHEBEKOBbE ObLIIO NOMHMO MPOYEro 3MOX0i JOCTATOYHO HHTEHCUBHOTO
npaBoBoro pa3suTui. Ho TeM He MeHee no-HacToslIeMy 3aMeTHOM pojib MpaBa B 061IECTBEHHOM XU3HA 3amaj-
Hoit EBpomnel cTana nuib HaYMHAA C pacCMaTpHBaeMoro BpeMeHH. U caMbiM rinaBHbIM (pakToM 31€ch ABJfETCA
T0, uto B XI-XIII BB. NpaBO BHEpBbIE B MCTOPHH CpPEeAHEBEKOBOH EBpOIBI CTaNo CHCTEMaTHYECKH H3y4aThCA.
3anagHoeBponeickie HCCIEROBATENH NaHHOMY (akTy MPHAAIOT HEPEAKO HACTONBKO GOJbIIOE 3Ha4€HHe, 4YTO
BUIAT B HEM YYTb JIH HE OCHOBHOE OTJIM4HE OOIECTBEHHOH XH3HH YKa3aHHOIO Nepuosa oT 061mecTBeHHOM XH3-
HHM npenpinyiuedi anoxu. E. Kantoposuy, HampuMep, nuiuer no 3ToMy noBoxy: «UTO HECOMHEHHO OTJIMYAIO
obmectBeHHyI0 cdepy XII cToneTns oT -npeaLIECTBYIOUMX CTONETHH, TaK 3TO ABHOE CyLIECTBOBAHHE TEOPETH-

! I'ypeeuu A.A. Kareropun cpeaxeBexoBoit KynsTypsl. M., 1972. C. 139.
2 dunocodus anoxu paHuux 6ypiyasHsix peomoumit. M., 1983. C. 168.
3 Ullmann W. Law and Politics in the Middle Ages. N.Y., 1975. P. 29.

4 I'ypesuy A.A. Yxas. cou. C. 156.

5 Ullmann w. Op. cit. P. 28.
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yeckoi ropHcnpyaeHunu»S. «Hukto He coMueBaercs, — yTBepxkaaer XK. Jla Bpac, — YTO MHTeNIEKTyasbHbIH
B3pbiB XII 1 XIII BeKOB COCTOHT, B OCHOBHOM, B 3apOXIEHHH IPABOBENEHHS U CXONACTHKH» .

Tsepno ycraHOBIEHHBIM B HacTosllee BpeMs ABIAETCA TOT (akT, YTO co BpeMeH PuMmckoii ummnepuu B
3ananHoii EBpone HHKoOrzAa He npekpaiuanoch AeCTBHE M H3yYyeHHe PUMCKOTO NpaBa, MyCTh U B OrPaHHYEHHBIX
dopmax®. JleficTBHe pUMCKOro NpaBa HOCKIO NMPEMMYLIECTBEHHO NMEPCOHANBHBIN XapakTep, ero HOPMbl MPUMe-
HATKCB, KaK MpaBWIO, NMIUb B OTHOLIEHWH PUMCKOro HaceneHus. H3yueHue ero He 6bu10 cneuHanbHbIM. B Te-
YeHHE BCEr0 PAHHEro cpeliHeBeKoBbs B 3anaaHoi EBpone cyuiecTBoBaiM Tak Ha3bIBaEMbI€ (LLIKOJbI T'yMaHHTap-
HBIX HayK», B KOTOPBIX MPENOAaBaMCh rPaMMaTHKa, PUTOPHKA, AMAJIEKTHKa H T. . [TpH To#i cnenuduke, xakyio
MMENH Ha3BaHHbIE NMpeaMEThi, HEM36EXKHO NOKHO ObUIO NMPOHMCXOAMTH NMapajuleNibHOE M3ydyeHHe npaBa. Tak,
PHTOpHKa AENWNach Ha TPHM YacTH: JOKasaTeNbHas, COBeliaTesibHas M cyneOHas. ['paMMaTHka oXxBaThiBasa He
TONBKO TEXHWYECKHE MpaBWia COOGCTBEHHO IpaMMaTHKH, HO TaKXke M3y4YeHHE M TOJIKOBaHHE NPEBHEPUMCKHX
TEKCTOB. MHOrHe M3 NOCHENHNX CONEpXKallH pasiHYHble CBEJEHHUs WIH Pa3MbILIEHH O PUMCKOM NpaBe. Bax-
HbIM 06CTOATENBECTBOM OBLIO TO, YTO M3y4YeHHE FPaMMAaTHKH M PHTOPHMKH NpecienoBano 6ojiee mpakTHYeCKHe,
HEXeJIH YUCTO Hay4yHble uenu. Ilo cnosam I'. Pampana, «B UTanun 3TH NpeaMeThl H3y4anuchb CKOpee C LeNbio
BbIPaOOTKH HAaBBHIKOB COCTaBJIEHHA IOPHAMYECKHX NOKYMEHTOB M MOATOTOBKH K paboTe B kauecTBe HOTapHyca H
anBoxara... Jlaxe JIOTHKa pacCMaTpHBa/iach CKOpee B Ka4e€CTBE CPEACTBA Pa3BHTHA OCTPOTHI YMa Ul CJIOBECHBIX
6Gatanuii B cyze, 4eM B Ka4eCTBe KIIOYa K TallHaM TEOJIOTHH»®. )

B cBeTe nono6HBIX 06CTOATENLCTB CTAHOBHTCA OYEBHAHBIM, YTO MPHMEHHTENILHO K 3aNaqHOEBpONeHCKOMY
obwectBy XI-XIII BB. HeNb3A rOBOPHTH O «BO3POXKAEHHH» M3yYeHHS PUMCKOTO IpaBa, KaK 3TO YacTo JAeJiaeTcs
B nutepatype'®. Ho, ¢ Ipyro# cTOpoHbl, He MOXET GbITh peuM M O MPOCTOM €ro NMPOAOMKEHUH. DaKThI MOKa3bI-
BaloT, 4TO npenogaBaHHe pumckoro npasa B XI-XIII BB. cTano He TonbKko 60Jiee HHTEHCHBHBIM, HO KAY€CTBEHHO
HHBIM. DTOT Ka4YeCTBEHHBIH CKa4OK ObII HENOCPEACTBEHHO CBA3AaH C MOCTAaHOBKOH W3y4YeHHsA PUMCKOro NnpaBa Ha
npoyHy1o 6a3y aHanM3a BCeX OCHOBHBIX €r0 MCTOYHHMKOB, MOMyYMBIUHX Mo3aHee obllee Ha3BaHHE «CBOI Fpax-
JaHckoro npasa». B onHoM u3 nokymeHToB Hayana XII B. Mbl HaXoOMM ciemylolllee CBHAETENbCTBO: « Takxke B
Te BpeMeHa rocnioauH MpHepwii, no npocs6e rpa¢puHy MaTwibabl, BOCCTAHOBHJI KHHI'H 3aKOHOB, KOTOpbIE JOJI-
roe BpeMsi HAXOAWIHCh B NOJIHOM NpeHeOpekeHNH U He u3yyanuch. M B cOOTBETCTBMM C TOI MaHepo#, B KOTO-
poit oHH ObUTH cocTaBiieHbl 60)xecTBEHHOH maMATH MMnepaTtopoM KOCTHHHAHOM, OH NMpHBEJ MX B MOPANOK U
pasfeNi Ha YacTH, JaXke BCTAaBUB KOe-Te HEMHOTHe coOCTBeHHbIe cnoBa»'!. OtaenbHble yacTH KOCTHHHaHOBa
CBOJIa pUMCKOro npasa (B oco6eHHOCTH MHCTHTYLIMH) HCTIOb30BAIUCH B NPENOAABAHNH H B NPELIECTBY LM
nepuoa. Hoeeim B XI-XIII BB. 6b1110 TO, 4YTO M3y4eHHE PUMCKOro NpaBa BriepBble CTI0 6a3UPOBATLCA Ha aHANIH-
3¢ MOJIHOTO TekcTa JIMrect — HCTOYHHMKA, KOTOPHIH, MO €IHHOXYLIHOMY NMPH3HAHHIO CMELUANNCTOB, Haubonee
aJleKBaTHO OTpakaeT CTWIb IOPHANYECKOro MbILUIEHUA NPEBHHX PHMIIAH. JHaYEHHE TAKOTO HOBOBBEAEHHA 3a-
KIIOYAIOCh B TOM, YTO OTHBIHE NpENoaBaHHIO NpaBa NpuaaBaics 6osiee CTPOTHIA, CHCTEMAaTHYECKHI XapakTep.
OZIHOBpeMEHHO OHO CTaHOBWIOCH Gojiee CHeUHATH3MPOBaHHBIM, «NPOGECCHOHANBHBIM NpenoJaBaHHEM A
CreLMaIbBHOTO KJlacca NMpogeCCHOHANBHBIX CTYAEHTOBY 12,

KauecTBeHHas nepecTtpoiika mpouecca u3y4yeHus pumckoro npasa B XI-XIII BB. conpoBoxaanach pe3kum
BO3pacTaHMEM HHTepeca K IOpHCMpyJeHUMH. B cpaBHUTENbHO KOPOTKMi nepHol CHeUHanbHOE TIpenojaBaHue
PHMCKOTro npaBa BBIXOAMT 3a mpezaensl Mrtanuu M pacnmpocTpaHsfeTcss B APYTHX €BPOMEHCKUX CTpaHax, B TOM
yucnie ¥ B otTaaneHHoN Aurnun!3. [IoBceMecTHO BO3HHKAIOT YHUBEPCHTEThI. HeGBIBAIO IIMPOKYIO MOMYNAPHOCTH
NoNTyyaeT npenojaBaHue npaBa B BoJOHCKoO# mikose, cTaBulel BCIEACTBHE 3TOr0 KpyNMHEHIIMM €BpOneHCKHM
yHHBEpCHTETOM. [II1 U3yuyeHHs pUMCKOro npasa B BosloHbIO cbhe3xkaloTcs cTyneHThl co Beei Esponel. o noa-
cyeraM LiBeiuapckoro uccienopatens C. CresummHra-Muuo, B 1269 r. 3nech HacUMTHIBANOCH Gojiee THICAYH
crynentos!4. TIpu 06bAcHeHUH cTONB GHICTPOro PacmpoCTpaHEHHs PUMCKOro NpaBa B JINTEPAaType 4acTo pHUCY-
€Tc JOBOJIBHO MICaM3UpOBaHHas KapTHHA. BoT uro muiner, HampuMep, BHOAHBIA PYCCKMH HCTODHK IpaBa
C.A. Mypomues: «¥Opucthl BonoHbsH B cBoeM 6eCKOPLICTHOM M COBEpLIEHHO HCKPEHHEM YBJIEYEHHH TBOPEHHSA-
MH PHMCKHX IOPHCTOB OTIIATHYJIMCh OT BCAKOTO CaMOOLITHOrO TBOpPYECTBa H E€IHHCTBEHHOH LENbIO CBOEH
IIKOJILHOW M JINTEPaTYPHOH! NeATeNbHOCTH MOCTABWIH YCBOEHHE PUMCKHX MCTOUHHKOB B MX YHMCTOM BHIE; IO
CHX NMOp PHMCKO€E IPaBO HHTEPECOBAJIO IOPHCTA, I1aBHBIM 06pa3oM, KaK 3JIEMEHT NpPaKTHYECKOH XKH3HH, Tenepb
e OHO MPeACTaBWIO LiEHy caMo Nno cebe, kak BhICIIMHA HAeas, KaK «HCaHHBbIN pasyM» — 6€3 OTHOIIEHHA K €ro
NpakTHYeCKoN NpUMEHUMOCTH» 5. BM30k K nono6HOMy B3rJIALY M roJUTaHACKHiA yueHblit P. KanereM, koTopsiii
TNHLLET, YTO «6bUI0 OBl HeMpaBWILHBLIM paccMaTpHBaTh BO3POXAEHHE PHMCKOTO INpaBa Kak NpAMOl OTBET Ha
NpakTHYECKHE NOTPeGHOCTH OGLIECTBA M €ro YNpaBHTeNeH: ero KOpHH M nepsbie ycTpemnerus 6pumi€@nuumxom
aKaJieMHYECKMMH H CXONacTHYECKMMH» 16, B IpyroM Mecre, kacasach NPHYHH «HEOOBIKHOBEHHOTO yCnexa Cpefl-

6 Twelfth-Century Europe and the Foundations of Modern Society. Madison, 1961. P. 89.

7 La BrasG. L’Eglise medievale au service du droit romain // Revue historique de droit frangais et etranger. 1966.N 2. P. 193.

8 Brepebie y6eauTenBHO AOKa3aN ITOT (aKT 3HAMEHHTHIH HemelLkHl npaBose &. CaBuHLH B NIEPBBIX TOMAX CBOETO CEMHTOMHOTO TpyAa
M0 peuenuMH PUMCKOTO NpaBa B cpeaxeBekoBoit Espone. Cm.: Savigny F.K. Geschichte des romischen Rechts im Mittelalter. Heidellberg,
1834. Bd. 1-3.

9 Rashdal H. The Universities of Europe in the Middle Ages. Oxford, 1936. Vol. I. P. 93.

10 Cwm., Hanpumep: [Jasud P. OCHOBHbIE NPaBOBbiE CHCTEMB COBpEMEHHOCTH. M., 1967. C. 70.

1 NokymenTsi no ucropun yunsepcureros Esponsi XI11-XV Bs. Boponex, 1973. C. 25.

12 pashdal H. Op. cit. P. 124.

13 Cm. nonpo6uee: Tomcunos B.A. PuMcKoe npaBo B cpeHeBekoBoft AHTIHY // AHTHYHAs PEBHOCTH W cpeanue Beka. ITpo6nemsl coun-
anbHoro passuTua. Ceepanosck, 1985. C. 125-127.

14 Cm.: Stelling-Michaud S. L' Université de Bologna. Geneva, 1955.

15 Mypomyes C.A. Pumckoe npaso s 3anamofl Espone // IOpua. secw. 1885. T. 18, Ku. 3. C. 457.

16 Caenegem R. Law in the Medieval World // Tijdschrift voor Rechtsgesciedenis. 1981. Vol. 49. P. 26.
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HEBEKOBOI0 pUMCKOTO npasa», P. KaHereM npsiMo KOHCTaTHpYeET: «9TO, KOHEYHO, BHY TPEHHE NpPHCYILLEEe H ABHOE
NPEBOCXOACTBO PUMCKOro npasa. Kaapi#, KTo skaxaan pyKOBOACTBOBATHCA B IOPUAHYECKOM MBILUIEHHH TOY-
HBIMH 3aKOHAMH, JIOTHYHON MOKTPHHOM, W3SIIHBIM BhIpaXKE€HHEM, He Mor Obl clenaTh HHYEro JIy4YLIero, YeM
B3ATh B pykH «Koprmyc»!7.

Ha Haw B3rnaz, uccienoBareny, pellalollie BOMPOC O MPHYHHAX pacnpoCTpaHEHHUA PHMCKOro npasa B
3anagHoif EBpone B XI-XIII BB. MpeMMyIIeCTBEHHO € MO3MLMHK KauecTB 3TOTO Mpasa, YMyCKalOT U3 BUAY PAl
BakHeHMx ¢akros. [Ipexne Bcero 3aMeTHM, 4TO OTHOLIIEHHE K PUMCKOMY INpaBy Kak K NpaBy, OTJIMYAIOILEMY-
csl BHYTPEHHHUM COBEPIUEHCTBOM, BhICLIEN TOYHOCTbIO (POPMY/IMPOBOK, NpelenbHON CTPOHHOCTBIO H rapMOHHY-
HOCTBIO H T. I, TPAKTOBKA €ro B KauecTBE IMHCAHHOTrO pa3yMa» BO3HHIJIM HE B pacCMaTpHBaeMblii nepuof, a
MHoro nosaHee. U 31o He ciryvaitHo. B pefictBurensHocTH npaBo JlpeBHero PuMa sABIsIOCH Ka3yHCTHYECKHM
NpaBoOM, HE OTIMYAIOCh OOIIMMH TNpPUHLUMIAMH — KOHUENTYaIN3MOM, HE HMeJNO CTpOoroi kiaccHpHkaLuy,
CTPOMHOI U rapMOHUYHOMN CHCTEMBI, — T. €. BCEMH JOCTOMHCTBaMH, KOTOpble €My OObIKHOBEHHO NMPHITMCHIBAIOT-
cia. Bonee Toro, peanbHOe COCTOAHHE NOCTABINErocs B HAcJIEACTBO CPEIHEBEKOBOMY 3amalHoeBponeickoMy
obuecTBy pUMCKOro npasa OblJIO TaKMM, YTO €CJIH KTO-IM0O )keyan HalTH B HEM HENOCTAaTKH, TO HAXOAMI MX
MMEHHO B 0COOEHHOCTAX KiacCH(HKAlLMH ¥ XapakTepe cHcTeMbl. XKano6bl Ha 3amyTaHHOCTh PUMCKOrO NpaBa
6b11H BecbMa pacrpocTpaHeHbl Cpeld ApeBHEPUMCKUX nucateneil. HazpaHHbIE ke HOCTOHHCTBA ObUTH MPHOAHDI
PHMMCKOMY MpaBy JIMIlIb CpPeAHEBEKOBBIMH IOPHCTaMH B NpOLIECCE IUIMTENIBHON M KPONOTAMBOHA 06paboTku ero
conepxanus. B XI-XIII BB. 31a 06paboTka ToJIbKO HauMHaIack. M1 TeM He MeHee pUMCKOe NpaBo AJiA TOro Bpe-
MEHU M TOTJAlHMX YCIOBHH Ha yInuBleHHe ObICTPO CHENaOCh aBTOPMTETHBIM, a €ro M3y4YeHHe mpHobGpeno
CPaBHMTENBHO IIMPOKKH pa3Max. 3To0 06CTOATENBCTBO CaMo MO cebe yxe 3acTaBiseT TyMaTb, YTO 3[€Ch ChIrpa-
JIH CBOIO POJib 3HAYHTENBHO Goee cepbe3Hble (pakTophl, YeM BHYTPEHHHE KayeCTBa PUMCKOrO NpaBa.

Ipexxne Bcero o6pamaer Ha ce6s BHUMaHUE TOT QaKT, YTO OGBICTPBIH POCT aBTOPHTETa PUMCKOrO MpaBa B
3anagHoeBponeiickoM o6mectse XI-XIII BB. nponcxoaun B 06CTaHOBKE YCKOPEHHOr0 3KOHOMHYECKOTO Pa3BH-
THS, BLI3BaHHOTO M3MEHEHHAMH B TEXHOJIOTHH H crocobax BeaeHMs semuenenus'. 3a 1050-1150 rr. yucnes-
HocTh Hacenenus 3amagHoit EBpombl yaBowrack. B yclnoBHAX 3Ha4MTENbHOH aKTHBM3ALMH TOPTrOBIH BLIPOCIIO
MHO)XECTBO HOBBIX FOPOJOB; FOpPOXaHE CTAIM MOLIHON colHanbHOM CHION.

OnHOBPEMEHHO C yKa3aHHBIMHM NMPOLIECCAaMH COBEPIIATNCH KaYEeCTBEHHbIE H3MEHEHUA B CO6CTBEHHO deo-
JanbHBIX CTPYKTypax. B cucteMe oTHOmEHwMIi BaccanuTeTa — CIO3€PEHUTETA yMnajla poib TaK Ha3bIBaEMBIX JIHY-
HbIX CBs3el, Ha NepeHUI IU1aH BbIABHHYJIHCH CBA3M SKOHOMHYeckue!®.

IonHoe coBmageHue MO BpeMeHU MepeMeH B MpaBoBOH cdepe xkH3HM 3amanHoeBponelickoro obuecTsa ¢
COLIHABHO-9KOHOMHUYECKMMH W3MEHEHHAMH YXe caMo Mo cebe HABOAMT Ha MbICIb 006 WX NPUYHHHO-
cneacTBeHHON cBA3H. HeManoBaXKHBIM 3ech ABJIAETCA M TOT (aKT, YTO BrEepBbie PUMCKOE MpaBo NpHOGpeno
IIHPOKHI aBTOPHTET M CTAI0 M3y4YaThCA Ha KaUECTBEHHO HOBOM YPOBHE KakK pa3 TaM, Illc paHee H HHTEHCHBHeEE
BCEro HauyaJli MPOMCXOIMTH BhllIE€yKa3aHHble IKOHOMHYECKHE MPOLECCH, T. €. B Mranun. CrieuanucTsl oTMe-
YalOT BBIFOJIHOE reorpaduyeckoe Mojoenue BONOHBM Ha NepeceYyeHMH TOProBbIX KOMMYHMKauuii?®. LleHTp
HOBO# NMpaBOBOif )XHU3HM cpeHeBeKoBOH EBporbl BO3HHK, TakKuM 00pa3oM, B CaMOM LIEHTPE €€ HOBO# 3KOHOMH-
YecKOoMH XH3HH.

Hccnenosareny, NpH3HAOIHME HAIWYHE MPHIHHHO-CIIEACTBEHHOH CBA3H peLENUMH pUMcKoro npasa B XI-
XIII BB. ¢ TOrJallHUM COLMAILHO-3KOHOMHYECKHM Pa3BHTHEM, KaK NMpaBWIO, MOHMMAIOT €€ CIMIIKOM YINpo-
IeHHo. B nuTeparype noyeMy-To CUMTAeTCs, YTO B JAHHOM CITy4ae HEMPEMEHHO JOJKHO ObLIO MMETh MECTO
HETNoCpeICTBEHHOe NMpUMEHEHHEe PUMCKHX MPaBOBBIX HOPM Ul IOPHAMYECKOr0 O(OpPMIIEHHA IKOHOMHYECKHX
cBs3eif. «PHMcKHe TeKCThI, — NHILET aMepHKaHCKHii HccnenoBatens I'. BepMaH, — conepxanu Habop B Bbiciuei
CTENEHH YTOHYEHHBIX HOPM IJIA OpOpMIIEHHA KOHTPAKTOB Pa3/IMUHBIX THIIOB, BKJTIOYasA 3a€M, 30T, MPOAAXY,
apeHay, TOBAapHILECTBO M MaHiar (dpopma mnocpemumuectsa)»?!. OTCIOZa NPEANONOXKHTENbHBIA BbIBOL, YTO
«yd4eHble POMaHHCTHI B eBponefickux yHuBepcurerax koHua XI, XII n XIII BB. MOryiH co3naTh H3 pUMCKHX TeK-
CTOB HOBBIi CBOJ TOProBOro NMpaBa, TOYHO TaK Xe, Kak MMM ObUT CO31aH U3 3THX TEKCTOB HOBBI# CBOJ IpaKJaH-
CKOTo mpasan?2,

ITonoGHbIi B3rMAR BCTpeuaercs U B paborax 3anmagHorepManckoro ydeHoro @. Buakepa. Kacasch npudun
«Bo3poxaeHu» B XII B. H3ydeHHsA PHMCKOTO NMpaBa, OH IHILIET, YTO «B ceBepHOM Mranuu 6bu1 1aH TOT4OK KO-
HOMHYECKOMY Pa3sBHTHIO. DTO pa3BHTHE TPeGOBaNIO paLMOHAIH3ALMH IOPHANYECKOTrO OOLIEHHA H IOPHANYECKHX
CTIopOoB, ao‘ropan MOrJIa COBEPLIMTHCA C MOMOLIbIO HOPM, 06paboTaHHBIX MOCPEACTBOM CHELHAILHON CHCTeMa-
TH3auMWY>3. Takoe MHEHHe, OZIHAKO, HM HAa YeM He OCHOBAHO, KPOME KaK Ha COOTBETCTBYIOLIEH OLIEHKE CaMOro
puMckoro mpaBa. (PaKkThl NOKa3bIBAlOT, YTO W3 BCEX Pa3HOBMIHOCTEH eBpoOMeicKoro mpasa TOProBOe NMpaBo B
HaMMEHbIIEH CTENIEHH HCILITHIBANIO Ha ce6e BIMAHNE PUMCKHX MpaBOBbIX HOpM. OHO pa3BMBaNoCh npexne Bce-
ro B cpejie TOProBLEB, HMEBLIMX CBOM COOCTBEHHBbIE OpraHH3alMH, YIpaBleHYECKHe OpraHsl U cyabl. Pa3BuTHe
TOpProBjx TpeGoBasio Gonee WM MeHee eTMHOOGPa3HOrO NMPaBOBOrO PEeryJIMPOBaHNS KOMMEPYECKHX OTHOIIEHHH
B Macwitabe Bceif 3amagHo#t EBpombl. D10 emMHOOGpasue yCTaHaBJIHMBAIOCh B 3HAYMTENBHON Mepe B caMoii
NMpaKTHKe TOProBBIX OTHOLIEHMH, B TpPOLECCE KOTOPOH MPOUCXOMWIO MOCTOAHHOE CTOJKHOBEHHE Pa3fIMUHbIX
o6biuaeB 1 HopM. B pesynbTate Toprosoe npaso yxe k XII B. BBUIWIOCH B COBOKYITHOCTb PalIHOHANBHBIX NPHH-

17 1bid. P. 32.
18 Cu.: White L. Medieval Terminology and Social Change. Oxford, 1961.
19Cp.: Ganshof F. Qu’est-ce la feodalité? Neuchétel, 1947. P. 171; Twelfth-Century Europe... P. 81.
20 Cy.: Rashdal H. Op. cit. P. 117.
21 Berman H. Law and Revolution: Foundation of the Western Legal Tradition. L., 1983. P. 539.
22 1pid. P. 540.
Wieacker F. The Importance of Roman Law for Western Civilization and Western Legal Thought // Boston College International and
Comparative Law Review. Boston, 1981. Vol. 4, N 2. P. 276.
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LIMIIOB, NMPHOOPENO B HEKOTOPOM POZE CHCTEMHBIH XapakTep. DTOMY B HeMasloil CTENeHH CroCOGCTBOBAIO TO
00CTOSATE IBCTBO, YTO MPOM3BOACTBO JEN B CMELMAIbHBIX TOPrOBBIX CylaX OYeHb PaHO HAYallo NOKYMEHTHpO-
Batbca. C cepeauns! XI B. B 3anagHoit EBpone ctajiy perynsipHO NMOABIATBCA TaK Ha3bIBaeMble «TOProBbie€ KO-
HEKChI», MEPBOHAYAILHO MPEACTaBIABIIHE cOOOM HE YTO HHOE, KaK 3alMCH MPHHATHIX B KOMMepueckoM o6opoTe
o6biyaeB. C apyroii cTopoHbl, He06X0AUMO HMETH B BHAY, YTO NPH TOM COCTOSHHH, KaKO€ PHMCKOE IpaBo HMe-
1o B XI-XIII BB., ero HOpMaTHBHLIH MaTepHal NPOCTO HE MOT MOJYYHTh LIMPOKOro MpUMeHeHus B cdepe Top-
roBbIX OTHOIIEHMH. MoaudHUMpYyIOlas KOHIENTyalnbHas U CHCTeMaTH3Mpylolas 06paboTka pUMCKOro npasa B
paccMaTpHBaeMoe BpeMsi TONbKO pa3sBopauuBanach. [Io3ToMy ero comepxaHue BCELENO COXPaHAJIO elie CBOii
NpeBHMH Ka3yHCTHYECKHH XapakTep, HE MMeNO 4eTkoH KkiaccuuKalMi U cHCTeMbl. B HeM, B 4aCTHOCTH, He
MPOBOAKWIIOCH PA3IUYHsA MEXTY KOMMEPYECKHMH H HEKOMMEPYECKUMH CHeNKaMH. BeiieacTBHE Bcero 3Toro puM-
cKoe MpaBo MCIMOJNB30BANIOCh HE B KAYECTBE pe3epByapa HEOOXOAMMBIX NMPaBOBBIX HOPM, a HCIJTIOYHMTENBHO KAk
HCTOYHHK apryMEHTOB.

Ha naw B3rnisg, UccenoBaTelH, CTpeMaAlkect 0ObACHHTE EHOMEH peLieNlIMK PUMCKOTrO NpaBa B CpeHe-
BexoBo#H EBporie, pacKpbITh MOUTHHHBIE €0 IPHYMHBI H, B TOM YHCJIE, YCTAHOBHTh KOHKPETHbIM XapaKkTep CBA3M
TIpoliecca pacnpoCTpaHEHHss PHMCKOrO NMpaBa C COLHaNbHO-3KOHOMHYECKHM Pa3BUTHEM, YacTO TEPIAT Heyaauy
rnaBHbIM 06pa3oM H3-3a TOTO, YTO CJIMILKOM Y3KO MOHMMAIOT NMpaBo BooOie. Jaxe Gernoro B3risaa Ha oTeye-
CTBEHHYIO H 3apy0exHYIO JINTEpPATypy, MOCBAIIECHHYIO PELIENLUNH, JOCTaTOYHO, YTOObI YOeAUTBCA, YTO MCTOPHA
PHMCKOTO NpaBa B cpeAiHeBeKoBOi EBporne MuIeTcs MpeUMyILIECTBEHHO ¢ MO3HLMH NMOHUMaHHA Mpasa BooOlue
KaK COBOKYNHOCTH HOPM M MPUHUMNOB. Peliemins pUMCKOro IpaBa TPaKTyeTCs IIPH 3TOM JIMIIb Kak nepepabor-
Ka U YCBOEHHE €ro HOPMAaTHUBHON U HAEHHO-NONHUTHYECKOH CyIIHOCTH. MexIay TeM mpaBO MOXHO paccMaTpH-
BaTh HE TOJIbKO KaK COBOKYMHOCTb HOPM, HO H B Ka4€CTBe OAHOI'0 M3 CIIOCOG0B COLHAILHOTO YNpaBICHHA.

[Tono6Ho TpaauLuy, 0ObIYal0 ¥ MOpaM MPaBO NMPU3BaHO B KOHEYHOM cyeTe 0becneyuTh CTabHILHOCTDb
COLMANBHBIX MpOLEccCOB WM, rosops cioBaMd K. Mapkca, «perynspHOCTh M MOPALOK», COCTaBJAIOLIME
«HeoOXomUMBIf MOMEHT BCAKOTro cnoco6a MpoH3BOACTBA, KOJb cxogo OH JOJDKEH MpHOOPECTH 00LIECTBEHHYIO
YCTOHYMBOCTb M HE3aBUCHMOCTb OT IPOCTOrO Cyyas U Mpou3Boian?4. FiMes o61Iyio OCHOBHYIO (yHKUMIO, yKa-
3aHHble HOPMATHBHBIE PETYJIATOPHI BBHIMONHAIOT €€ MOo-pa3HOMy. [103TOMy B pa3fiMYHbIX YCIOBHAX 3¢ ¢ekTHB-
HOCTb TPaJHLIHH, MOPAJIH, C OOHON CTOPOHBI, H NpaBa — ¢ Apyroii, Heu3bexHo oka3biBaeTcs pasiuyHoO#i. K mpu-
Mepy, Ha BocToke B 310Xy JpeBHOCTH H CpeHEBEKOBbS OCHOBHYIO pOJib B CTAOWIH3aLMH COLMAILHBIX MpPOLIEC-
COB MIpaJI TpaaULMs, MOpallb U peaurud. [IpaBoBoe ke peryJJMpoBaHHE He BBICTYNAlnoO B YHCTOM BHIE, a BILIe-
Talnoch B TPaAMUMOHHYIO MpakTHKY. [lockosibKy 3ech Bceraa CyLIecTBOBaJIa MOBBIIICHHAA NOTPEOHOCTh B CO-
XPpaHEHHH CTaGWIBHOCTH OOLIECTBEHHOH XH3HH, B COLMO-HOPMATHBHON KyJbType NPEHMYILECTBO HEH36€kKHO
noiy4and ¢GopMbl, KOTOphIE B POLIECCE PEryIHPOBaHUA OOLIECTBEHHBIX OTHOLICHHH HE TOJIKO HE MOJPHIBAH
COLMANBHBIX CTPYKTYP, HO, HAallpOTHB, CMIOCOGCTBOBANIM MX ynpoueHMIo. Takylo 3agady 6osee apdexTHBHO MoOr-
J¥ BBINOJIHATD MOpPallb, PEJIMIUsA, HIEONOTHS, T. €. (OPMbl, HOPMaTHBHO-PETyJIHpYyOas (GyHKLMA KOTOPbIX
npeanonarana npUBeeHHe B JeHCTBHE COLMATLHO-TICHXOJIOTHYECKHX HMITYJIbCOB. brarogaps 3ToMy ycunuBai-
Cs MPOLIECC COLIMOIM3aLMH HHAMBHIOB, HX CBA3b C TEMH CTPYKTYPaMH, B paMKaX KOTOPBIX MpoTeKana X jKH3He-
neATeNbHOCTh. [IpaBo, Wi Toro 4To6sl OHO MO0 Goyiee Win MeHee 3(PEeKTHBHO BBHIMONHATH 3Ty ABOMHYIO
3ajayy, Talkke CO BCel HEOOXOAMMOCTBIO JOJDKHO ObUIO MONYYHTh TaKOE Pa3BHTHE, MPH KOTOPOM €ro HOPMbI
OKa3bIBaIKCh Obl CMIOCOGHBIMM MPHUBOAMTH B AEHCTBHE COLMANBHO-TICHXOJIOTHYECKHE MMITYJILChI M TEM CaMbIM
NOBBIIATH CTENEHb BKIIOYEHHOCTH KaXIOro MHAMBHAA B Kopropaumio. Cpein pa3iMYHBIX pa3sHOBHIHOCTEH
npaBa HauboJiee COOTBETCTBYIOWIMM YKa3aHHOM 3aaye, a 3HAYHUT, U XapaKTepy O6IIECTBEHHOTO Pa3BHTHA CTPaH
BocToka, 0ka3bIBaloCh MPaBO TPaIHLMOHHOE.

B ominyme ot BocToka, rae mpouseranHe o6mECTB 3aBHCENO MPEXAE BCEro OT CTENEHH HX OpraHM30BaH-
HOCTH H pa3pyllleHHe COLMAIbHBIX CTPYKTYP OKa3biBaJlOCh MPOCTO HEMBICIMMBIM, B 3anmanHoii Esporne, B cury
TOrO, YTO OCHOBHBIM (paKTOpPOM OGIIECTBEHHOrO Pa3sBUTHA BBICTYNAJIO COBEPIICHCTBOBAaHHE OpPYIHH TpyHa, pas-
pYIUEHHE TeX WIH HHBIX COLMANBHBIX CTPYKTYP HE TOJNIBKO HE MOIJIO MMETh I'yGHTENBHBIX MOCIEACTBHH, HO AB-
JAIOCH JaXKe HEOOXOMMMBIM YCIIOBHEM VIS BOSHHKHOBEHHA HOBBIX OGIECTBEHHBIX OTHOLICHHH. B Takux ycino-
BUAX npeobJajalolee 3HaYeHHe MOJTyyano mpaBo kak TakoBoe. B JIpeHem PuMe, k MpHMepy, NpaBo Ha paHHHX
CTYNEHAX CBOETr0 pa3sBHUTHA Takke GbUIO TECHO MeEpeIUieTeHo ¢ TpaauuMei U penurued. OqHako ¢ npeBpalleHHEM
Puma B o6LIMPHYIO MMIIEPHIO, BO3pacTaHHEM JHHAMH3Ma OOLIECTBEHHBIX MPOLECCOB PUMCKOE IPaBO BBIACIIH-
JIOCh B CAMOCTOATEJIbHOE SBJICHHE W MOJyYWI0 HEBUAAHHOE B NPEIECTBYIOMEH HCTOPHH Pa3BUTHE.

B nuTeparype 0CHOBHYIO MPHYHMHY 3TOr0 YCMaTPHBAIOT JHLIL B 6ypHOM paclLiBeTe rpaxaaHckoro o6opora,
Ha caMOM JieJie IPHYHHA 3/1eCh clioXHee. TOprosia B JOBOJLHO INHPOKOM Maciitabe pa3sBuBanach M Ha Bocto-
ke. Oco6eHHOCTBIO PHMa GbUIa He CTeneHb Pa3sBUTOCTH €€, a MpexIe BCEro TOT (aKT, YTO B HHTEHCHBHBIHN Ipax-
JaHCKMi 060pOT Ha eIMHOM TeppHUTOpHH GbUIM BTAHYTHI MPEACTABHTENHM Pa3HBIX IUIEMEH. B 3THX ycnobusax Tpa-
OMLHA ¥ MOp&Ib TEPATH CBOIO IMPEXHIO 3(¢eKTHBHOCTb B KaueCTBE HOPMATHBHBIX PEryJsTOpOB, MOCKOJNBKY
MOIJIH MMETh CHITy TOJIbKO Cpead NpeiacTaBuTeneii oqHoro rwieMenH. Io-Hactosmemy 3¢ dexTuBHO obecneun-
BaTh PeryJMpoBaHHe 00LIECTBEHHbIX OTHOMEHHH MOXHO OBUIO Teneph JIMIL Y€pe3 MOCPEACTBO NpaBa B €ro
9HCTOM BHJE — [paBa, MpenoNaralomero B kadecTse CyobekTa abCcTpakTHOro 4ejioBeKa.

Heuto nomo6Hoe mpousouuto u B ucropun 3amagHo#t EBpornbi B cpenHue Beka. Brutots mo XI B. 3gech
TMOJTHOCTHIO FOCTIOACTBOBAIH TaKHe HOPMATHBHELIE PETYJATOPH, Kak Tpaaulmia, obbiyaii u Mopais. IIpaBo 6bu10
Hepa3phIBHO CBA3aHO C TPaaMLMed W UMeNo mepcoHanbHoe aedictBue. IIpH TakuX 0OCTOATENBCTBAX HE MOTJIO
BO3HHMKHYTh M «He BO3HHMKAJIO MpeCTaBJIeHHs O MpaBe Kak ABJIEHHH, 060co6IeHHOM OT Jmoei, Wwid kak 06 a6-
cTpakumm». [ToaToMy He 6bU10 «mpaBa Boo6me»2S. BpeMs oT BpeMeHH KOpOJIeBCKas BJIACTh H3[aBaJla PaBOBbIE

24 Mapkc K., Fnzensc @. Cou. 2-¢ ian. T. 25. U. 2. C. 356.
25 Cm.: I'ypesuy A.A. Yxas. cou. C. 158.
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MpPEeANHCaHHA, PaclpOCTPaHABLIHECA Ha BCEX MOANAHHBIX, HE3aBHCHMO OT HX TUIEMEHHOI mpuHannexHocTH. Ho
noao6GHOro poaa NpeANHCaHHA HE UMENH NOX co6o MPo4YHOM OCHOBBI, MO3TOMY H3aHHE UX ObLIO SMH30AHYE-
CKHUM W, COOTBETCTBEHHO, HE MOIJIO MPUBECTH K BOSHUKHOBEHHIO TEPPHTOPHAILHOIO NpaBa, MpaBa B YHUCTOM
BHJIE.

BriepBele HacTosTeNbHasA MOTPeGHOCTL COOCTBEHHO B NMpaBe BO3HHUKJIA B 3anaaHoif EBpone npubnausurens-
Ho B XI B. Y nopoauno ee npexne Bcero 3koHOMH4eCKoe pa3BuTHe. B nporuecce pacrnpocTpaHeHHs TOProBiH B
rpaxaaHckuii 060poT Bce GoJiblue BTATMBAIMCH NPEICTABHUTENH pa3sHbIX HapoaHocTeH. BripacTaBiuee U3 npak-
THKH KOMMeEpPYeCKUX OTHOLUEeHU! Toprosoe mpaso 6bu10 Mo CyllecTBY NnepBoii B cpeaHeBekoBoi EBpone cucre-
Moit «abcTpakTHoro npasa». Ho 3Ta cuctema Gbuta nmpu3BaHa oOCITy)KMBAaTh JIHILB ONHY KOHKDETHYIO cdepy
3anagHoeBponeickoro oduecrsa. Mexay teM oGLuuii 3kOHOMHYECKHI Mporpecc, NpuaaBaBLIKii 061IeCTBEHHON
XU3HH O0JIBLION TMHAMU3M, PE3KOE YBEIHuYeHHE YHCIEHHOCTH HaceeH!s, cepbe3Hble NMEPEMEHB! B COLEPIKAHHU
(eonanbHbIX OTHOILUEHUI, KOTOpPble MOXKHO OMNpeeHTh B LEJOM KaK NMafieHHe poJM JIMYHbIX CBA3eH M BbIABH-
KEHHE Ha NepelHuii r1aH cBs3eii MMYILECTBEHHOrO XapaKTepa, MOAPHIBANIN CHITYy TPaAHLHA U MOPaJIbHbIX yCTa-
HOBOK, CO3J]aBaJIM NMOTPEOHOCTh B YHCTO NMPaBOBOM perynuponauuu (B mpaBe KaK TaKOBOM) M BO BCeX APYTHX
cdepax.

OTBeToM Ha JaHHYI0 NOTpeGHOCTh ABMIIOCH H3yyeHHe pUMCKOro npasa. Ero pacnpoctpaHeHue B EBpone B
XI-XIII BB. 03Hauano B caMOM 00lLIeM IUIaHe YTBEp)KAEHUE B 0OLIECTBE HOBOTO crnocoba coUMaIbHOro ynpas-
JeHusa. Xapakrepusys 600HCKHX roccatopoB, @. Buakep 0co60 oTMe4YaeT T0 06CTOATENBCTBO, YTO OHU «CTANH
nepBbIMU €BPONEHCKUMHU IOPUCTAMH B CAMOM CTPOroM cMbiciie. OHH He pacCMaTpUMBAIH COLMANbHbIE KOHQIIHK-
Thl IMWb B Nipeliesiax paMOK NPHHATBIX Tpaavuuii WIK NpeanHcaHuit MopanbHo# uaeonoruu. BMecto atoro oHu
paccMaTpUBajiM COLMalbHble KOHQIIMKTHI, pa3bupas Kakablf ciyyail kak CaMOCTOATENbHYIO IOPHIOMYECKYIO
npo6ieMy, 4TO IO CUX TOP AENAIM TONBKO PUMCKHE FOPHUCTBIN 26,

VnoBneTBopsATh .OTMEUEHHOH BbIlE NMpakTHYeckod moTpebHocTH mpaBo JlpeBHero Puma Morno npexne
BCEro MoTOMY, YTO BBICTYMAJIO, HCNONb3ys TepMuHonoruio K. Mapkca, kak «abctpakTHoe npaBo», «npaBo abcT-
PaKTHO# JIMYHOCTH» 27, BMeCTe € TEM BaKHOE 3HAYEHHE 3HECh MMEJIO M TO, YTO I CPEJHEBEKOBOro 06LIEeCTBa
OHO GbUIO UY)XUM NPaBOM, NMPUBHECEHHBIM HE MPOCTO U3 JPYroif COUMANbHON CHCTEMBI, HO CHCTEMBI, Morubuei
HECKOJIbKO BEKOB Ha3ajJ M, CaMoe IJ1aBHOe, oT/IM4aloeiics o THIy obiecTBeHHOro ctpos. CBoe co6CTBEHHOE,
neficTBOBaBilee B paHHee CpelHEeBEKOBbE MpaBo 6blio B 3anaaHo# EBpomne cIMIIKOM NPUBA3AHO K TPaAHLMOH-
HBIM COLIMAJIBHBIM CTPYKTYpPaM, 3[1€Ch CYLIeCTBOBABILIMUM, YTOObI CTaTh (JaKTOPOM Pa3BUTUA HOBbIX TEHIAEHLMI B
o61uecTBEHHOM JKH3HU. B 3TOM, BO3MOXHO, COCTOMT pa3rajka BCeX NEPHOAMYECKH MPOHCXOMALIMX B HCTOPHH
MHpPOBO# KyNbTyphl peLenuuil TyXOBHBIX LEHHOCTE#, MUrpalMit WX M3 cTpaHbl B cTpaHy. IlpouHoe ropuanye-
c¢koe (uaeonoruyeckoe) opopMiIeHHE HOBBIM TEHACHLHMAM, 3peIOLIMM B TOH WM HHOH 06ILECTBEHHOH cHcTeMe,
MOXET JaTh JIMLIb NPaBoO (MAEONOTHUs), CIOXKHBILUEECH 32 NMpPEAeNaMH 3TOH CUCTEMBI U NOITOMY B BhICLIEH cTerne-
HHM CBOOOJHOE OT CYyIUECTBYIOWIMX B Heil crapeix nopsakoB. O4eBHAHO, YTO B Haubonbiiell Mepe yka3aHHas
3aKOHOMEPHOCTh HOJIKHA MPOABIATECA NMPU 0C0060 paiuKaNbHBIX M ObICTPBIX OOLIECTBEHHBIX NEpPEMEHax, MpH
KapAWHAJIbHOM nepeBopoTe B obuecTBe. B ucropun 3anaauoit EBpomst XI-XIII BB. kak pa3 ¥ cocTaBisM 3Mo0-
Xy KOpeHHOro o6uiectBeHHoro nepesopota. C 3Toif TOUKH 3peHHs, HET HHYErO YAWBHTEILHOIO B TOM, YTO PUM-
CKO€ NpaBo, OyXy4H «4y»HM» I CpeJHEBEKOBOTrO eBporeiickoro obiiecTa, TeM He MeHee O4YeHb OLICTPO Mpu-
o0penio B HEM aBTOPUTET U MOJYYWIO IUMPOKOE pacrnpocTpaHeHHe. ToNbKO OHO MOIJIO MO-HACTOALIEMY YCKO-
pUTh yTBEpKAeHHe B 3anaaHoi EBpone npaBa kak caMOCTOATENILHOTO ABJIEHHA, kKak 0coboro crnocoba counab-
HOTO yNpaBJieHHs, CTabWIN3aLMH COLHATbHBIX MPOLIECCOB.

ITpu TaxoM noaxone x peuenuuu pumckoro npasa B XI-XIII BB. cTaHOBHTCA 0OBbACHUMBIM €€ TeOpeTHYe-
CKHif XapakTep — Ta MpPUYMHA, 10 KOTOPOH Ha MEepeAHMH IiaH BBIABHHYJIOCH B TO BPEMA H3yYEHHE PHUMCKHX
NpaBOBbIX TEKCTOB. B JITepaType 3HaYEHHE «TEOPETHYECKOM pelenuHu» yCMaTpHBaeTcs OObIKHOBEHHO JIMLIb B
TOM, 4TO B Mpouecce u3yyeHus csoaa lOcTuHnaHa puMckoe npaBo MOAMGUUMPOBAIOCH U NpHCNOCcabnuBanoch K
061LEeCTBEHHBIM YCIOBUAM CpefHeBekoBON EBpombi, YyTo o6neryano mpUMeHeHHWe ero HOpM Ha npaktuke. Io
HalleMy MHEHHIO, MOMUTMHHBIN CMBICH H3Y4YEHH PHMCKOro NMpaBa MOXKHO YCTaHOBHTb HE C TOYKH 3pEHHUA oce-
Oyrouleii cyns6bl ero B 3amaaHo# EBporie, HO npesze BCEro ¢ y4eTOM €ro COCTOAHHS B MpPeLIECTBYIOLLYIO 3110~
Xy. BaxkHeHiuuM o6CTOATENBECTBOM M1 Hac ABNAETCA B JAaHHOM CIIy4ae TO, YTO PUMCKOE NPaBO B YKa3aHHYIO
3MOXY MMEJIO NepcoHalbHOE AeiicTBHE. PUMCKHE NpaBOBbIE TEKCTHI €C/M U 06Najanu Toraa KakuM-1u6o aBTopu-
TETOM, TO BECbMa OrpaHM4YeHHbIM. OJHUM U3 OCHOBHBIX MOCJENCTBHI MUPOKO pa3BepHyBuierocs B XI—XIII BB.
U3yYEeHUs PUMCKOro NpaBa SBJISJIOCH TO, YTO TEKCTaM ObLM MpHAaH HEBUOAHHLIA mpexae aBToputeT. OTHbIHE
TOJILKO NpaBHia, COAEPHKALIMECS B HEM, PACCMaTPHBAINCH B Ka4€CTBE MPABOBbIX HOPM.

OT0 BHIABMXKEHHE Ha MepeqHHH IUTaH W3y4deHns TeKCTa, 6e3ycoBHO, AeNnano NpoLecC PeLenuus pUMCKOTro
NpaBa Ype3MEPHO akaJeMHYECKHM H CXONACTHYECKUM. Ho HMEHHO B 3TOM H 3aKovancA riiaBHbii cMbici. TTpu-
BA3aHHOE K TEKCTY PUMCKOE MPaBo MPHOBPETANé CAMOCTOATENBHOE, HE3ABHCUMOE OT KOHKPETHBIX COLIMATbHBIX
obuHoCTeH ¥ UX Tpaauumii GbITHE U, TaKUM 00pa3oM, BOCCTaHABIMBAIOCH B KAYeCTBE YHHBEPCANbLHOTO MpaBa —
npasa abcTpakTHOro nuua. BoT noyeMy MOXHO cKa3aTh, YTO «Hayka BosoHbH Oblla He pa3sBUTHEM HaLMOHAJIb-
HOrO MTalbIHCKOrO MpaBa, HO caMO paHHEH CTYMEHBIO B 3BOJIIOLMH BCEH €BpOMNeEHCKOi 10pUAMYECKOH Hay-
ku»?8, Bo MHOroM 6narofaps HMEHHO CBOEMY KauecTBy NpaBa aGCTPaKTHOTO JIMLA PUMCKOE MPaBo MONYYHIO
NpaKTHYECKOe 3HaUeHHe B XKH3HM 3anaaHoesponeiickoro obmectsa XI-XIII BB. He ciry4aiiHo BniepBblie npakTu-
yeckas poJib pUMCKOro NpaBa ¢ Haubonblueif clioit nposBuiIach kak pa3 B Toi cepe, riae paHbllle ¥ HHTEHCHB-

26 Wieacker F. The Importance of Roman Law... P. 276.
Mapch Onzenvc @. Cou. 2-e u3n. T. 1. C. 347.
8 Wieacker F. Das rdmische Recht und das deutsche Rechtbewustsein. Leipzig, 1944. S. 37.
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Hee BCero MpOM30IILIA JIOMKA JIOKAIBHBIX CTPYKTYp H (OpMHpOBaHHE YHHMBEpPCAIBLHOI opraHu3auuu — B cdepe
3anagHoeBponeickoil XpUCTHAHCKOMH LIEPKBH.

B TeyeHHe paHHEro CpelHEBEKOBbA LIEPKOBb HEYKIOHHO YCWJIMBANa CBOIO 3KOHOMHYECKYIO Molue. B pe-
synsTaTe K XI B. OHa mpeBpaTWwiach B KpynHefuero B EBpone 3emiieBnanenblia, B pacnopmKeHHH KOTOPOro
6bU1a cocpenoTodeHa moyuTH 1/3 Bcex 3eMenbHbIX BianeHuit. [Ipu 3TOM LepKOBb He OTIMYANAch €AMHCTBOM, ee
OpraHHM3aums- uMesa ¢axTHyecku pasapoOieHHbIH Xxapakrep. BnacTh rnaBbl LEpKBH — PUMCKOTO Mambl — Ham
OyXOBEHCTBOM Ha MecTax Obula YMCTO HOMHHaIbHOW. BBeneHHe B caH emuckona M ab66ara OCyLIECTBAANIOCH
CBETCKMMH BJIACTAMH — KOPOJIAMH WIH repuoraMi. Ha npakTHke IIHPOKO pacnpoCTpaHWIach NpoAaxa A0JDKHO-
CTH CBALICHHUKA, IPUBOAMBILIAA K TOMY, YTO E[THCKONMAaMH H a66aTaMH CTAHOBIIHCh 3a4acTyl0 HEBEXXECTBEHHbIE
H HErpaMoTHbIE JIOAH. ABTOPUTET LIEPKBH CpeaM HaceneHus Bce 6osee nagan. B XI B. Bei3BaHHasA 3KOHOMMUYe-
CKHMM pa3sBMTHEM BceoOlias AecTabuiM3aumi, Je3UHTErpaLys NpexHUX oOLIECTBEHHBIX CBA3€l CTajla Cephe3HO"
NoApbIBaTh CIOXMBIUHECS B NMpPEALIECTBYIOULYIO 310Xy ¢OpMbl BIMAHUA LIEPKBU Ha HaceneHue. Takoe nonoxe-
HHE CO30aBao0 HEMOCPEACTBEHHYIO YIPO3y 3KOHOMHYECKHM MO3HUMAM LiepkBH. OCOGEHHO OLIYTHMBIM 3TO cCle-
Janoch HauMHas co BTopoii nmonosuusl XI B. Cpeau DyXOBEHCTBa pa3BEpHYJIOCh ABHKEHHE 32 pedOopMy LEPKOB-
HOH opraHu3auuH. OCHOBHOE coepxaHHe pedOopMbl JHKTOBAIOCh OOLIECTBEHHBIMH YCJIOBMAMM, B KOTODBIX
COXPAHHTb CBOIO SKOHOMHYECKYIO MOLlb, YIPOUHTH BJIMAHKE B OOLIECTBE MOTJIA JIMIUb OpraHU3aLusA, MOCTPOEH-
Hasg Ha NPHHLMMAX CTPOrOro eAHHOBJIACTHA, KECTKOH MepapXHU M YHHBepcaiu3Ma. LlepkoBb momkHa Oblia mpe-
BPaTHTHCA «M3 YHCTO (heodanbHON B YHHBEPCATBHO-abCOMOTHCTCKYIO opraHu3auuion?®. [lepecTpoiika LEepKBH,
YCHIIEHHE BJIaCTH €€ INIaBbl H CO3JaHHE XECTKOH HepapXxuu, BKIovYalouleil B cebs KaToauueckoe NyXOBEHCTBO
sceit 3anaaHoi Esponsl, mpoucxoasr B XI-XIII BB. OTH nmpoueccel He NPOCTO COBNAfalH MO BPEMEHH C pelen-
uued pUMCKOro npasa, HO ObIIH OHHM H3 CHIbHEHIMX ee CTHMYJIOB.

Ilpn 061HOCTH OCHOBHBIX MHTEPECOB MyXOBEHCTBO ObLIO AOBOJLHO HEOOHOPOAHO!N U BHYTPEHHE MpPOTH-
BOPEYHBOH COLMAIBHOM rpynmno# Jaxe B npeaenax oJHON cTpaHbl. OTa HEONHOPOAHOCTb M BHYTPEHHAA NPOTH-
BOpEYMBOCTD elle Goiiee BblpacTad B Maciutabe 3amagHoit EBpombi B uenoM. Jins Toro 4to6bl MpeBpaTHTh
3anaJHOEBpOIIeCKOE TyXOBEHCTBO B MPOYHYIO €AHHYIO OPraHH3alLHIO, NOJYHHHTL €r0 KOHTPOJIIO IJIaBbl Liepk-
BH, Tpe6oBaOCh, Clle0BaTeIbHO, BeCbMa THOKOe M B TO ke BpeMs B MOJIHOH Mepe COOTBETCTBYIOLLEE YHUBEP-
CaJIbHOMY XapaKTepy CaMoil OpraHM3alMH CpPeICTBO ynpaBiieHHs. TakHuM CPEACTBOM YMpaBJIEHUS MOTIJIO CTaTh
JMIIb NPaBO, HE CBA3aHHOE HU C KAaKOW KOHKPETHOH OOLIHOCTBIO M TpaiMLMei — MpaBo, B LEHTPE KOTOPOro
crosn 6bl abcTpakTHbIN YenoBek. He ciryyaiiHo HMEHHO co BTOpoii nmonoBuHbsl XI B. B cpelie DyXOBEHCTBa pac-
NpOCTpaHAETCA BbIABUHYTHIH AHCEJILMOM JIO3YHT, COIJIACHO KOTOPOMY aHTHYHBIH YHHBEpPCAIH3M MOXET ObITh
BOCCTAaHOBJIEH HE OPYXKHEM, a JPEBHHM IIPAaBOM.

Camo no cebe obpalieHde Kk pUMCKOMY TNpaBy He COCTABJSIO HOBOH TEHAEHUMH B MOJIUTHKE LEPKOBHBIX
Bracteil. HauanbHas ucTopus XpHCTHAHCKOM LiepkBH OblIa, Kak M3BECTHO, CBA3aHa ¢ ucTopHeli IpeBHero Puma.
«ByIy4n BKIIOYEHHOH B pUMCKOEe OOLIECTBO, LEPKOBb HE MOIJIa HTHOPHPOBaTh Npaso»3’. B amoxy paHHero
CPEeHEBEKOBbA CBA3b LEPKBH C PUMCKHM [PaBOM BbIpaxasiach NMPHHLMIOM «TyXOBEHCTBO XMBET IO PHMCKHM
3akoHam». lllkonsl, rae HapsAxy ¢ pa3IMYHBIMH NpeIMETaMH H3y4anoch pUMCKOE MpaBo, HAXOAWIMCh MOA 0CO-
6bIM NOKPOBHUTENBCTBOM LIEPKBH. Yike BO BpeMeHa PHMcKoii uMmepHy, a 3aTeM H B paHHee CpeJHeBeKOBbE Ha-
6nonaeTcs OTYETIMBO BhIpaXKEHHasA CKJIOHHOCTh XPUCTHAHCKMX MIIEOJIOrOB K IOPUIM3ALUH OCHOBHBIX TEOJNOrH-
yeckux nocrynatoB. Tak, eme TepTy/uiHaH «obnekan peurdo3Heie HaeH B lopuaudeckue GopMsl 1 GopMHpoO-
Ban B cBoe BpeMs (Ha py6exe II-1II BB.) SMOpHOHHYECKYIO XPHCTHAHCKYIO NOKTPHHY IOCPEICTBOM PHMCKOTO
npasa»3!. O6UIYIO KapTHHY B JAHHOM ClTy4yae XOpOLIO BbipaxatoT cjioa I'. MaHa: «Ho nuub ToNbKo 3anagHbie
NPOBHMHLIMH, BbIAIA U3-TIOJ IPEYECKOro BJIMAHMA, B3TyMaJlM CO31aTh CBOIO COOCTBEHHYIO TEONIOTHIO, TO 3Ta TEO-
JIOTUs OKa3aiach NMPONUTAHHOIO (POPMANbLHBIMM IOPUANYECKUMH UAEAMH U MOCTPOEHHOIO Ha IOpUAHUECKOil (pa-
3eosioruu. He nomiexur COMHEHHIO, YTO 3Ta IOpHAMYECKas MOAKIaaKa Jerna riry6boko B OCHOBY 3anafHoM Teo-
JIOTHK» 32,

HauuHas co Bropo# nonoBuHsl XI B. NpONCXOANT IOpHAM3ALMA LIEPKOBHOH OpPraHH3alHMOHHOMN CTPYKTYpBbI.
Hcnonb3oBaHue pUMCKOro npaBa XpHCTHAHCKOM LIEPKOBBIO JeJIaeTcs 3HAYUTENbHO Gosee WMpOKUM, npHoGpe-
TaeT HoBbie opMbl. Ero MaTepuan, mpexae Mcnosb3oBaBIIKiics rNaBHBIM 06pa3oM i GOpMHUPOBaHUA TEOJO-
THH, CTAHOBHTCS «CYLIECTBEHHBIM (aKTOPOM pa3BUTHA kaHoHH4ecko# ropucnpyneHuuu XII u XIII cronetuiin®3,
KJIAJETCs B OCHOBY CHCTEMBI KAHOHHYECKOrO MpaBa.

BaxxHsIM cTUMYJIOM peueniui puMckoro mpasa B XI-XIII BB. sBuiuch mpoueccsl B chepe opraHu3alMu
ceetckolt BracTd. JIx. CTpaliep xapakTepusyeT MX TepMHMHOM «OGlopokpaTthsaumus ¢eonanusman’4. Jlymaercs,
3TOT TEPMHH BMOJIHE 34€Ch MPHMEHHM, HO C COOTBETCTBYIOMMMH oropopkaMu. CyTb M3MEHEHHH B TOJIHTHYe-
CKO# H3HH ¢eolanbHOro 3amajgHoeBpormnelickoro obliecTBa paccMaTpMBaeMOro nepHoja 3aKioyanach He B
TOM, 4YTO BO3HHKaJ GIOPOKPaTHYECKHH anmnapar Kak TakOBOM — OH CTasl aTpuGyTOM JIMILIb NO3AHEro peonanusma.
I[Ton «GropokpaTtusauueit peonannsma», ecy AOMYCTUMO YNOTPeOAATh YKa3aHHBIA TEPMUH, HEOOXOAMMO MOHH-
MaTh JIMIIb OPraHM3aLHOHHYIO NepecTpoiKy CBETCKHX YMpaBICHYECKMX CTPYKTYp, CTaBIUIyl0 Heu3bexHOH B
pe3ynbTaTe 3KOHOMHYECKOTO pa3BUTUA 3amagHoil EBpOIBI H COOTBETCTBYIOIMX NMEPEMEH B (eoJanbHbIX OTHO-
weHusax. Ecnu npexae Koponu U repuord MpH OCYIIECTBJICHHH YNPaBJIEHHA ONMHUPAIMCh NMPEUMYIIECTBEHHO Ha
CBOMX BaccasioB, To HayHHas ¢ XI B. oHH Bce Gonee OMUpalOTCA HA YHCTO NOJDKHOCTHBIX JIMLE (UMHOBHHKOB) —

29 Heyewxun A.H. TipoGnemsi esponefickoro dpeonanusma. M., 1974. C. 213.

30 Gaudemet J. La formation du Droit seculier et du droit de L’Eglise aux IV et V siecle. Sirey, 1979. P. 217.

3! Haskins Ch. The Rise of Universities. N.Y., 1923, P. 33.

2 rsurc JlpeBHee npaso, €ro cBA3b C ApeBHeR HCTOpHel o6lIeCTBa M ero OTHOlEHHE K HoBeium uaeam. CI16., 1873. C. 283.

33 Kuttner S, Metodological Problems Concerning the History of Canon Law // Speculum: A Journal of Medieval Studies. 1955. Vol. 30.
Ne 4. P. 543.

34 Twelfth-Century Europe... P. 80.
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CBETCKas BJIaCTh NpeBpallaeTcs TakuM o6pa3oM B myGinuHylo, TeppHTOpHanbHylo. JlaHHas mnepecTpoiika cBeT-
CKHMX YTpaBJIEHYECKHX CTPYKTYp B OOLIMX YepTax MOXOAWIa Ha OpraHH3alMOHHbIE Mpeobpa3oBaHus, COBEpILaB-
mrecs B XI-XIII BB. B paMkax XpHCTHaHCKO#H LiepksH. [Tono6HO UM OHa BiiekIa 3a coboif IopHAH3aLMIO yNIpaB-
JIeHUs.

Hau6onee noaroToBieHHBIMH T paboThl B HOBBIX CHCTEMAX YINpaBJIEHHs, pacCNpOCTpaHABILMXCA B 3anan-
Hoit EBpore B paccMaTpuBaeMbili nepHos, ObUIH IOpPUCTBL. B JHTEpaType 4acTo MpHUBOAATCA CBEAEHHA O NpH-
IJIalleHHH KOPOJIAMH Kk cebe Ha CiTy)k0y BHAHBIX IOPHCTOB TOro BpeMeHH. Jis paboThl B kayecTBe CyAbH B KOPO-
JIEBCKOM annapaTte YIpaBJieHHs TpHINallaics Jake BeXyLMi mperoaBateib BonoHckoi wkonst HpHepuiiss.
3anHTEpecOBaHHOCTh B IOPHIMYECKH 06Pa30BaHHBIX JODKHOCTHBIX JIMLAX MPOABIUIM HE TONBKO KOPOJIH, HO M
repuoru. I'epuor Byprynauu ocHoBan B mocienseii yerBepta XI B. cneumansHoe ydye6Hoe 3aBeeHHe i MOA-
FOTOBKH IOPHCTOB®, TTepBOHAYANBHO IOPHANIECKMMH TIO3HAHMAMM M HaBBIKAaMH paboThl ¢ JOKyMeHTaMH o6na-
laAu, KAk npaBwio, Juws kinpuku. Ho ¢ XII B. Ha cmyx6e y kopoJiedf H repLioroB CTajlH MOABIATLCA Hapsdy C
HHMMH M CBETCKHME IOPHCThI, 3HAaBIIHE pUMCKoe mpaso. M. BeGep 00bAcHAET X MOABJICHHE TEM, YTO YCBOEHHE
PHMCKOro mpaBa crnocoGcTBOBaIo BeIpaboTke (OpPMabHO-IOPHAMIECKOTO MBILLIEHHA, HEOOXOAUMOro WIS yc-
NELHON NeATeNbHOCTH B ammnapate ynpabieHus. COOTBETCTBEHHO «H3YYMBLIHE 3TO NMpPaBO YHHOBHHKH B OTHO-
IUEHMH TEXHHKH YNpaBJieHHs 3aHAIM nepBoe MecTo»?. JlaHHBIA (akT BO MHOTOM OOGBACHAET Ty MOMLEPKKY,
KOTOPYIO KOPOJIH M TepLIOTH OKa3bIBAIM YHHBEPCHTETaM, Tie H3y4alioCh PUMCKOe NpaBo. BMecTe ¢ TeM MOHAT-
HO CTAaHOBHTCA MOMYJIAPHOCTD, KaKyl0 HEOOLIKHOBEHHO OBICTPO B paccMaTpHBaeMblif nepHol npHobpeno usy-
YeHHe PUMCKOro TpaBa B 3amafHoeBporneiickoM ob6mectse. ITomyyeHne opuaHyeckoro o6pasoBaHHs HaBajlo
BO3MOXHOCTb GBICTPO CeNaTh Kapbepy AakKe TEM, KTO He HMeJl 3HATHOIO IPOHCXO0XACHHUA.

Urak, npuBeneHHble GakThl 3aCTaBIAIOT OOPaTHTH elle pa3 BHHMaHHE Ha TO, YTO MPaKTHYECKOE 3HAYCHHE
pumckoro mpasa B XI-XIII BB. 3aKno4anocs MPpeUMYIIECTBEHHO HE B TOM, YTO €r0 HOpPMbI OBLTH NPHIOAHBI 1A
peryJMpoBaHHA HOBBIX OOLIECTBEHHBIX OTHOLOEHMH, a B CBOMCTBaxX €ro kak mpasa B uejioM. Hccrenosareny,
MPUITKCBHIBAIOLIHE H3YYEHHIO PUMCKOTO MpaBa B 3TOT NEPHOJ JIMLIb CYry60 TeopeTHYECKOe 3HaUYCHHE, HE YYHThI-
BAIOT TOTO, YTO OHO CITYXHIO 6a30# AJIs COOTBETCTBYIOLIEH MOArOTOBKH NPAaKTHYECKHX pabOTHHKOB (OpMHPO-
BaBIIMXCA B TO BpeMs HOBBIX LIEPKOBHBIX U CBETCKHX CHCTeM YIpaBiieHHs. M peanbHas poiib H3yYeHUs pHMCKO-
ro npasa B XI-XIII BB. He ucuepmbIBaNaCh TONBKO OTMEYEHHBIM BBIILIE.

OopMHpOBaHHE HOBBIX LIEPKOBHBIX H CBETCKMX YINpPaBJIEHYECKUX CTPYKTYP CONPOBOXAAIOCH PE3KMM 060-
CTPEeHMEM MONUTHYECKOH GOpHObI BHYTPH KaKIOH M3 HHMX, a Taloke MEXXY HHMH. OCOGEHHO OCTpHIM CTallo
CTOJIKHOBEHHE CBETCKMX M LIEPKOBHBIX BjlacTell. B coBpeMeHHO# 3amagHoil 1MTepaType pa3BepHyBILIasCsA B pac-
cMaTpuBaeMblif nepuoa 6opb6a MekXy MancTBOM M KOPOJSAIMH HEPENKO OMpeeNseTcs Kak «Marckas peBoJio-
uusi». Briepsole 3Ta maes ObuUia BoickazaHa PoseHmrrokom-I'yeccu B 1931 1. B knure «EBponefickuHe peBolio-
unm» 38, B nocnenHee BpeMs cephe3HYIO MOMBITKY Pa3BUTHA H 0GOCHOBaHUA MEH (MANCKOH PEBOMOLMM» Mpel-
npunsun I'. Bepman®. _

Ha Haw B3rnaz, y4yeHsble, KOTOphie ONpeaeioT 60ps0y MexIy CBETCKOH M LIepKOBHOM BIACTAMH B KayecT-
BE «PEBOJIOLIMM», HE YUMTHIBAIOT B MOJHOA Mepe TOT ¢akT, uTo NMpH Beel cBoeli ocTpoTe 6oprba 3Ta npoTekana
BHYTPH €IMHOTO KJIaCCOBOrO MEXaHM3Ma, NPHU3BAHHOIO IOCHOACTBOBATh B 3amaJHOEBpoMeickoM obuiecTse B
cpeaHue Beka. Mexay cobofi Goponuch CHIBI, Hy)XXIaBIIHECA OfHA B APYroi. B 4acTHOCTH, 3HaueHHE LIEPKBH
IUIA CBETCKMX BJIacTelf 3aKIo4anoch B TOM, YTO OHA BHICTYNasla «B kayecTBe Haubonee obliero cuHresa H Hau-
Gonee obLiel CaHKLMM CYIIECTBYIOMEro ¢eonansHoro crpoan?’, BopsGa MeX Iy TAKHMH CTOPOHaMH HeH36€XHO
JoJ/bKHA 6bUTa 3aBepIIMTHCA KOMIIPOMHCCOM, YTO H IIPOH30IUIO B AEHCTBUTEILHOCTH.

®akTsl 60pBObI, KOTOpPast MPOHCXOIMIA B 3aNaiHOEBpoNelickoM 06lIecTBe BHYTPH rocnoACTBYIoLeH kiac-
COBOJ OpraHM3alMH, HMeIOT 0oco6oe 3HaueHHe IUIA pelleHHs BOMpoca O MPHYMHAX NMOBBILIEHHS POJIH MpaBa B
3ananHoit EBpone B cpennue Beka. IMeHHO B 3Tolt BHyTpeHHel 60pb6e 3aKmo4yanoch OQHO M3 OCHOBHBIX OTJIM-
4Mi 3anagHoeBponelickoro obiecTBa oT BocrouHoro. Ha BocToke, rae B ApEeBHOCTH M CpelHHE Beka JOMMHH-
poBasIo (YHKUHOHANBHOE KJIACCOBOE JEJIEHHE, OCTPOTa TAKMX MPOTHBOPEYH racWIHCh B 3HaUMTENBHON Mepe
XECTKOCTBIO NODKHOCTHOM HepapXHH, COCTAaBIIABILICH OpraHW3aLHOHHYIO OCHOBY rOCIHOACTBYIOLIEro kiacca. Ha
3amnaje e GpyHKIHOHAIBHOE KIIacCOBOE JAeJieHHe NMpeobiafao ML Ha pAaHHUX CTYNEHAX Pa3BUTHA KJIACCOBOIO
obmectBa (B Apunax — 10 pedopm ConoHa, B Pume — 10 LeHTypHaTHO# pedopMbl, npunucsiBaeMoii CepBuio
Tymnmo). BrocneacTsun onpenesnsioniee 3Ha4eHHe B pacc/iOeHHH 06ILECTBa CTaJl MMETh MMYLIECTBEHHbIN dax-
TOP, B CHJIIy Y€ro 3/eCh BHYTPH FOCMOACTBYIOMIETO K1acca HE CIOXHIOCH JKECTKOH OpraHH3aLMOHHOMH CTPYKTY-
PbI, XapaKTepHOM I roCNoACTBYIOMMX COLMANbHLIX TPy B cTpaHax Bocroka. B pesynbrare 1 norameHus
OCTPOTHI MPOTHBOPEYHii BHyTpPH NMPUBHWIECTHPOBAHHOIO CJIOA, NMOJAEPXKAHMA CTaGHWILHOCTH B HeM TpeGoBaiach
6onee pauMoHaNbHaA CHCTeMa HOPMaTHBHOTO peryjMpOBaHHA, a MMEHHO — MPaBO B ero YuctoM Buae. Creuu-
¢maeckoii uepToit ucropun JipesHero Puma Guuta 0co6o octpas 60ps6a BHYTpH NPHBHIETHPOBAHHBIX cioes. U
3aKOHOMEPHO, YTO HMEHHO B PHMe NpaBo JOCTHTNIO CBOEro BHICIIEro JUIA APEBHOCTH pa3BuUTHA. [IpuMeyarens-
HO, YTO OCHOBHOE BHMMaHHE PHMCKHE IODHCTHI YAE/IAIH pa3paboTke He TEOPETHUYECKHMX OCHOB MNpaBa, a Mpe-
JeNbHO PalMOHANBHBIX COCOOO0B pa3speleHus COLMANbHBIX KOH(PIHKTOB.

Tlono6HbIM ke 06pa3oM M akThl CpeHeBeKOBOH HCTOpHM 3amanHo# EBpomnbI 3aCTaBIAIOT BHAETH IJIaB-
HyI0 TIPHYHHY MOBBILIEHHOM poiy mpaBa B 0co6oif ocTpoTe npoTHBOpeuHit 1 60pb6e BHYTPH roOCNOACTBYIOLIETO

35 Cm.: Haskins Ch. The Renaissance of X1Ith Century. Cambridge, 1927. P. 199.

36 Cw.: Richard J. Les ducs de Bourgogne et la formation du duché. P., 1954. P. 358.

» Bebep M. Hictopua xo3sfictea: Ouepk BceoGmet coupansHol  3xoHoMudeckoft uctopuu. I1r., 1924. C. 215.
38 Tperse u3A. kH. BHIOLIO B 1960 r. CM.: Rosenstock-Huessy E. Die europdischen Revolutionen. Stuttgart, 1960.
39 Berman H. Op. cit.

40 Mapxc K., Fnzeavc @. Cou. 2 m3n. T. 7. C. 360.
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xiacca. OMHUM U3 Haubornee APKHX MPHMEPOB B JaHHOM Cily4ae AB/sercs pa3BepHyBiascsa B XI-XIII BB. 6opb-
6a MeX Iy NarncTBOM H CBETCKUMH BJIACTAMH. YKa3aHHbIM KOHQIHKT He MOT GBITh pa3pelleH BOSHHbIM ITyTeM (B
4yeM CTOPOHbI 6bICTPO y6enwInce), NO3TOMy OH JOBOJIBHO ObICTPO NepeMecTicA B cdepy Haeonorun. Hanbonee
OCTpbI€ CTOJIKHOBEHHA MEXIy NarncTBOM H KOPOJIAMH MPOHCXOIWIH 1O BONPOCaM OCYIIECTBICHUA BnacTu. Kax-
llas U3 CTOPOH NpPETEHI0Bala Ha BEPXOBEHCTBO OTHOCHTENBHO APYroH, CTPEMMIACh 3aKPEMHTh 3a coboii MHBe-
cTuTypy. Benencteue storo 6ops6a Mex Iy nancTBoM U KOpOJSIMH B HIEOJIOrHYECKO# cepe BbUIHBAIACh Ii1aB-
HbIM o6pa3om B 60opp0y monuTHYeckMx W mpaBoBbIX Hued. s o60CHOBaHHMA MX TpeGOBaIHCH apryMeHTHI.
I'MaBHBIM HCTOYHUKOM MOCJIEIHUX V1A 00€HX CTOPOH CHENAIHCh PUMCKHE NPaBOBbIE TEKCTHI.

Ora Gopsba B OTMeYEHHBIH NepHON CTala BaXHBIM (HaKTOPOM, CTHMYJIMPOBABIUIMM H3y4YeHHE PHMCKOrO
npaBa. 3aKOHOMEPHO B CBA3H C 3THM, YTO HaHOONBIIHIA pa3Max ero U3y4YeHHe MONYYHIIO KakK pa3 TaM, rie Haxo-
JWICA HEHTp uuaeosioruyeckodl GopsObl Mexay LEpKOBHOM M cBerckoit BnacTamu — B BosioHbe. [lo crioBam
I'. Pamnana, «<HUKakue NpenoaaBaTtelis, ObITh MOXET BO Bcel HCTOpHM 06pa3oBaHHA, HE 3aHUMAJIH CTOJIb BBICO-
KOTO MeCTa B OGLLECTBEHHOMN OLIEHKe, Kakoe MMeJIH nepBbie JokTopa Bononbu»*!. U3BecTHO, YTO KOPOH NOCTO-
AHHO oOpallanuch 3a COBETaMH k mpodeccopaM yHHBEPCHTETOB 10 BOnpocaM cBoeit 6ops6sI ¢ mancTBoM. Tak,
®puapux Bapbapocca 6pan KOHCYIbTALMH Y YYEHHKOB 3HaMeHHTOro MpHepua®2. M3yueHue puMCKOro npasa M ¢
3TOM TOYKH 3pPEHMA HUMeJIO ABHOE NpaKTHyeckoe 3HaueHHe. Ero xapakrep M HampaBJIeHHOCTb ONpENENSIHCDH
CTpPEMJIEHHEM pa3pellHTh peajibHble NONUTHYECKUE IpoOneMbl. PUMckHe NMpaBOBbIE TEKCTHI, KaK y)Ke OTMeva-
J0Ch, 6bUTH MO CONEPXKAHWIO Ka3yHCTHYHBI, 3aIlyTaHbl M MONHBI MpoTHBOpeYHii. CTpEMIIEHHE XK€ HUCMONB30BaTh
UX colepxaHue B NOJMHTHYECKOH 60pbbe 3acTaBiIsUIO IJl0cCaTOpoB 06061IaTh Te WM HHblE Cyry60 KOHKpETHbIE
HOPMbI DHUMCKOTO NpaBa U BHIBOAHTh H3 HUX TpeOyeMble 06cTaHOBKOM o61IHe MPHHLMILL. PUMckoe mpaBo noiy-
4ayio TakuM 06pa3oM KOHLIENTyalbHYI0 00paboTKy.

B 3awmoueHue 0TMETHM, YTO B 3apy0exHoii JuTepaType OCHOBHOM NMPUYMHOMN, MO KoTopoi B 3amagHoii
EBporne Hauyanoch H3y4eHHe PUMCKOTO IpaBa, 4acTo Ha3biBaeTca Haxonaka B XI B. koruu [lurect. «B Teuenne XI
n XII croneruii, — numer M. Kasep, — Hayka, Ha4ano koTopoif 6bu10 monoxxeHo obHapyxeHueM Jlurect, mpe-
CIIEI0BANIA YHCTO TEOPETHYECKHE LIEH Pa3bACHEHHS H YACHEHMA PUMCKOTO pasa»*3. [IpuBeneHHbie Bhile pak-
ThI IO3BOJUIOT JaTh MHYIO OLIEHKY YKa3aHHo#H Haxozke. CyTb 3aKJHOYaeTCs HE TONBKO B TOM, YTO H3yYEHHE PUM-
ckoro npasa B XI-XIII B. npuobpesno npakTHyeckoe 3HaUEHHE, HO U B TOM, YTO B YCJIOBHSAX COBEpLIABIIHXCA B
3TOT nepHo. o6LIEeCTBEHHBIX MPOLIECCOB NMO-HACTOAIIEMY NMPAKTHYECKOE 3HAYEHHE MOTIJIa MMETh NMPEeHMYLIECT-
BEHHO Takasi ¢opMa pelieNiMH PUMCKOTo NpaBa, KaK W3yuYeHHE H aHAIH3 PUMCKHX MpaBOBBIX TEKCTOB. JIHIIB
6naronaps HanMYHIO pealbHBIX NOTpeGHOCTElH 0OmecTBEHHOM »H3HH 3ananHoi# EBpons! Haxonka konuu Jurect
B XI B. cTana BaXXHbHIM HCTOPHYECKHM (pakTOM.

TOMSINOV VA
L’ IMPORTANZA DEL DIRITTO ROMANO NELLA
VITA SOCIALE DELL’EUROPA OCCIDENTALE
DELL’XI-XIII SS.

(RIASSUNTO)

L’idea del ruolo elevato delle forme giuridiche nel
funzionamento della societa feudale dell’Europa Occiden-
tale ¢ universalmente riconosciuta, mentre le cause di
questo fatto sono tutt’altro che chiare. Percid bisogna ri-
volgersi allo studio dei processi sociali che si stavano
svolgendo nell’Europa Occidentale nell’XI-XIII ss. Il
diritto romano anche prima vi ebbe un ruolo significativo,
per0 veramente notevole tale ruolo divenne solo nell’XI-
XIII ss. Quindi in quanto alla societa di quel periodo non
¢ possibile parlare di una rinascita nello studio del diritto
romano. Ma ¢ evidente un salto qualitativo, siccome lo
studio del diritto romano per la prima volta si basd
sull’analisi dell’intero testo dei Digesti, divenne piu
specializzato e professionale.

La causa oggettiva dell’assimilazione & legata allo
sviluppo economico accelerato nell’XI-XIII ss., con una
notevole intensificazione del commercio, anche se tra tutte
le varieta di diritto quello commerciale, inizialmente
basato sull’uso e sulla morale, nel minimo grado subf

41 Rashdal H. Op. cit. P. 125.

I’influenza delle leggi romane. Perd con lo sviluppo del
commercio si rese necessaria un’assicurazione efficiente degli
interessi di tutti i cittadini della societa in via di sviluppo, di
una certa «persona astratta». E fu proprio il diritto romano a
divenire il modello del «diritto astratto» che conveniva a tutti
gli strati della societa ed era privo dei difetti del diritto
consuetudinale e della morale locale. Cosi risulta spiegabile il
carattere teorico dell’assimilazione del diritto romano, per cui
ebbe tale attualita lo studio dei testi giuridici romani.

Un ruolo particolare lo sviluppo del diritto romano svolse
nella lotta del papato contro il potere secolare. La chiesa
dell’XI s. sta attivamente sviluppando il diritto canonico,
anch’esso basato su quello romano. Il papato ed il potere laico
non potevano fare a meno I’uno dell’altro, e la lotta era mirata
innanzitutto aila spartizione delle sfere d’influenza nell’ideo-
logia e nel diritto. La scuola di Bologna divenne per i re euro-
pei la fonte che attingeva al diritto romano le basi teoriche del
potere laico.

42 Cu.: Kroeschell K. Deutsche Rechtsgeschichte. Reinbeck bei Hamburg, 1972. Bd. 1. S. 234.

43 Kaser M. Roman Law Today. Pretoria, 1965. P. 17.
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